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                                 Debtors. 
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18-25419, 18-25492, 18-26653, 18-27111 
 
Chapter 11 
 
Hon. R. Kimball Mosier 

OBJECTION AND MEMORANDUM IN OPPOSITION TO CHAPTER 11 TRUSTEE’S 
MOTION TO SUBSTANTIVELY CONSOLIDATE THE ABOVE REFERENCED 

CASES AND NON-DEBTORS THE FALLS AT AUSTIN BLUFFS, LLC, THE FALLS 
AT CUTTEN ROAD, LLC, THE FALLS AT STONE OAK PARKWAY, LLC, THE 

FALLS AT BEAVERTON, LLC, AND THE FALLS AT ROSEVILLE, LLC 
  

NOW COMES American Savings Life Insurance Co. (hereinafter “American”) pursuant 

to LBR 9013-1 and responds to the Chapter 11 Trustee’s Motion to Substantively Consolidate 

lhe Above Referenced Cases and Non-Debtors The Falls At Austin Bluffs, LLC, The Falls At 

Cutten Road, LLC, The Falls At Stone Oak Parkway, LLC, The Falls At Beaverton, LLC, And 

The Falls At Roseville, LLC filed with the United States Bankruptcy Court for the District of 

Utah. American believes it is the sole creditor of The Falls at Austin Bluffs, LLC (hereinafter 

“the Motion”) and files its objection to the Motion.  American’s objection relates to the Trustee’s 

attempt to consolidate a non-debtor, The Falls at Austin Bluffs, LLC (hereinafter “Austin 

Bluffs”) into the bankruptcy and the Trustee’s attempt to effectuate the consolidation nunc pro 

tunc. American does not express an opinion regarding the consolidation of other bankruptcy 

cases which have already been filed, nor does American express a position regarding the 
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consolidation of other non-debtors listed in the Motion, but American does object to any attempt 

by the Trustee to bring Austin Bluffs into the bankruptcy or bankruptcies filed by the separate 

and distinct entities mentioned above. American requests that the Court deny the Motion. 

American offers the following in support of its objection: 

Relevant Disputed Facts 

 American does not have sufficient information at this stage to admit or deny the facts as 

asserted by the Trustee, and therefore denies such allegations as made. American offers the 

following information that directly disputes or casts serious doubt as to the veracity of certain 

facts as asserted by the Trustee: 

Response to Trustee’s Asserted Fact No. 20: This fact is denied as it relates to Austin 

Bluffs. TFEC is not obligated on or mentioned in the promissory note or the deed of trust related 

to the sole property held by Austin Bluff.1  

 Response to Trustee’s Asserted Fact No. 33: American denies that using Austin Bluffs 

as a holding company to hold title for a single piece of real property or project constitutes a 

single enterprise. The simple fact that a single asset real estate (“SARE”) company may appear 

to be a part of a “single enterprise” is insufficient to divest creditors of the special rights granted 

to them in SARE cases.2  

 Response to Trustee’s Asserted Fact No. 44:  Because the Trustee lumps together all of 

the “Falls Parties” it is impossible to determine if his reasoning stands for each entity. The 

foregoing basis for Trustee’s attempt to consolidate non-debtors does not apply to Austin Bluffs.  

Response to Trustee’s Asserted Fact No. 46:  The Trustee has not enumerated any 

                                                 
1 See Attached Exhibit 1, Promissory Note of Austin Bluffs and Steven L. Down and Colleen R. Down owed to 
American (hereinafter the “Promissory Note”); See Also Attached Exhibit 2, Deed of Trust securing the Exhibit 1 
(hereinafter the “Deed of Trust”). 
2 See Meruelo Maddux Properties-760 S. Hill Street, LLC v. Bank of America, N.A. (In re Meruelo Maddux 
Properties, Inc.), 667 F.3d 1072 (9th Cir. 2012). 
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specific steps that render Austin Bluffs necessary for reorganization, nor has he enumerated any 

additional benefit the estate would derive from the consolidation of Austin Bluffs, a SARE, in 

the bankruptcy. In fact, Trustee has specifically elected to not include other SARE entities in his 

consolidation request.3  

Response to Trustee’s Asserted Fact No. 47:  Consolidation of Austin Bluffs would not 

save resources but rather increase administrative costs. There is one sole creditor and one sole 

asset of Austin Bluffs. Allowing American to effectuate foreclosure of the Austin Bluffs property 

would be a more efficient process to deal with the SARE.  

Additional Relevant Facts 

1. TFEC is not a liable party on the Promissory Note. See Exhibit 1. 

2. TFEC is not a liable party on the Deed of Trust. See Exhibit 2.  

3. Austin Bluffs’ sole asset is a real property located at Township 13 South Range 66 West 

El Paso County, Colorado (hereinafter the “Property”).4 

4. Austin Bluffs’ only business is the business of operating the Property.  

5. Austin Bluff’s qualifies as a SARE under 11 U.S.C. § 101(51B). 

6. Trustee has determined that consolidation of Bricktown is not necessary primarily 

because it is in a current SARE bankruptcy and the secured lender is seeking foreclosure 

of the only asset.5 

7. Trustee filed the Motion to Consolidate in a separate document to his memorandum of 

law in support of his motion.6 

8. No certificate of service accompanied Trustee’s Memorandum, and American only 

                                                 
3 See Trustee Declaration ¶ 22. 
4 Id. at ¶ 6. 
5 Id. at ¶ 22. 
6 See Docket Nos. 327 & 331. 
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received notice of the existence of the Memorandum by retaining counsel. 

Basis for of Opposition and controlling authority 

1. Trustee failed to follow LBR 9013-1(c) when he filed his motion and memorandum in 

separate documents and an appropriate sanction is denial of the motion.7  

2. Substantive consolidation of non-debtors should be considered beyond the jurisdictional 

power of the bankruptcy court.8 

3. Substantive consolidation is fact intensive.9 Trustee has failed to provide specific facts 

that warrant consolidation of Austin Bluffs. 

4. Corporate structure, chosen by debtor, should not be disregarded unless the trustee 

provides specific facts justifying destruction of the corporate form.10 Trustee has failed to 

provide sufficient facts to justify disregarding Austin Bluffs corporate form. 

5. Consolidation should be justified by more than just a demonstration of possible veil 

piercing facts. The trustee should have to show that that consolidation is necessary to avoid some 

harm or provide some benefit. 11 The trustee has failed to provide facts that demonstrate that 

consolidation would avoid any harm. No specific facts have been pled regarding the benefit that 

would be captured through consolidation of Austin Bluffs.  

6. Nunc pro tunc consolidation would violate American’s due process rights and, therefore, 

                                                 
7 LBR 9013-1(c). 
8 See Stern v. Marshall, 564 U.S. 462 (2011); See also In re Circle Land and Cattle Corp., 213 B.R. 870, 875 
(Bankr. D. Kan. 1997); See also In re Owens Corning, 419 F.3d 195 (3d Cir. 2005); Stone v. Eacho, 127 F.2d 284 
(4th Cir. 1942); Soviero v. Franklin National Bank of Long Island, 328 F.2d 446 (2d Cir. 1964); Chemical Bank 
New York Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); In re Flora Mir Candy Corp., 432 F.2d 1060 (2nd Cir. 
1970); Continental Vending Machine, 517 F.2d 997 (2nd Cir. 1975)); In re DRW Property Co., 54 B.R. 489, 497 
(Bankr. N.D. Tex. 1985); Matter of Fesco Plastics Corp., 996 F.2d 152 (7th Cir. 1993). 
9 Fish v. East 114 F.2d 177, 191 (10th Cir. 1940); Chemical Bank N.Y. Trust Co. v. Kheel, 369 F.2d 845, 847 (2d 
Cir. 1966). 
10 In re Biorge, 2011 Bankr. LEXIS 1141 (Bankr. D. Utah 2011); Kreisler v. Goldberg, 478 F.3d 209 (4th Cir. 
2007). 
11 In re Waterford Funding, LLC, 2011 Bankr. LEXIS 330 (Bankr. D. Utah 2011); In re Auto-Train Corp., 810 F.2d 
270 (D.C. Cir. 1987). 
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consolidation is not appropriate.12 Because Austin Bluffs is a SARE, American would have 

rights in a SARE bankruptcy if filed by Austin Bluffs. The trustee seeks to destroy such rights 

without justification. 

Argument 

I. THE TRUSTEE’S MOTION SHOULD BE DENIED BECAUSE HE FAILED TO 
FOLLOW LBR 9013-1(c) IN FILING HIS MOTION AND MEMORANDUM 
 
Local Bankruptcy Rule 9013-1(c)(1) states that “[t]he motion and any supporting 

memorandum must be contained in one document” unless otherwise authorized by the Local 

Rules. The Rules go on to state that “[f]ailure to comply with the requirements of subsection 

(c)(1) may result in sanctions, including: (A) returning the motion to counsel for resubmission in 

accordance with this rule; (B) denial of the motion; or (C) any other sanction deemed appropriate 

by the court.”13 Additionally, 9013-1(l) states that “[u]nless otherwise ordered, a party must file a 

certificate of service of a motion or other paper required to be served on other parties.” The 

certificate of service must be “filed with the motion or paper, endorsed upon the motion or paper, 

or filed separately as soon as possible . . .”14 

In the present matter, the Trustee filed the Motion and his supporting Memorandum as 

separate documents, and no exceptions applied. Because the Memorandum and Motion were 

filed separately, American never received the Memorandum. Neither the Memorandum nor the 

Motion has an associated certificate of service as required by the Local Rules, and American 

therefore cannot verify whether a copy of the Memorandum was ever actually sent to them. 

Because of this lack of notice, American fears that other creditors may not have been given an 

adequate opportunity to protect themselves. Because it is possible that several creditors did not 

                                                 
12 U.S. Const. amend. V.; United States v. AAPC, Inc. (In re AAPC, Inc.), 277 B.R. 785, 789 (Bankr. D. Utah 2002); 
Chemical Bank N.Y. Trust Co. v. Kheel, 369 F.2d 845, 847 (2d Cir.1966). 
13 D. Utah LBR 9013-1(c)(3). 
14 D. Utah LBR 9013-1(l). 
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receive the Memorandum, they may have had no understanding of the Trustee’s basis for the 

Motion, and they may have been unable to adequately protect their interests. Fortunately, 

American was made aware of the Memorandum and its accompanying exhibits upon retaining 

counsel, but other creditors may not have been as fortunate. 

II. SUBSTANTIVE CONSOLIDATION OF NON-DEBTOR AUSTIN BLUFFS IS 
NOT APPROPRIATE BECAUSE THE COURT LACKS JURISDICTION TO 
ENTER AN ORDER THAT IS TANTAMOUNT TO AN INVOLUNTARY 
BANKRUPTCY FILED FOR AUSTIN BLUFFS. 
 
The bankruptcy’s court jurisdiction is limited and must only be exercised when permitted 

by statute and the Constitution.15 Bankruptcy courts are not Article III courts and sit under the 

direction of the District courts. A bankruptcy court’s jurisdiction is limited to “all cases under 

title 11 and all core proceedings arising under title 11, or arising in a case under title 11.”16 

Congress has provided an illustrative list outlining what constitutes a “core proceeding” in 28 

U.S.C. § 157(b)(2).  Under current Supreme Court precedent in Stern v. Marshall, a bankruptcy 

court’s jurisdiction may be restricted even when a matter appears to be a core proceeding.17 In 

Stern, the Supreme Court took a skeptical view of a non-Article III judge’s power to bind non-

parties in bankruptcy proceedings.18 The Court ruled that, although the bankruptcy court may 

have statutorily granted jurisdiction over a proceeding pursuant to 28 U.S.C. § 157(b)(2), it may 

still lack Constitutional authority over the proceeding.19 The Court stated that “Congress may not 

bypass Article III simply because a proceeding may have some bearing on a bankruptcy case,” 

and “the fact that a given law or procedure is efficient, convenient, and useful in facilitating 

                                                 
15 See Stern v. Marshall, 564 U.S. 462 (2011). 
16 28 U.S.C. § 157(b)(1). 
17 See Stern v. Marshall, 564 U.S. 462. 
18 Id. at 474. 
19 Id.  
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functions of government, standing alone, will not save it if it is contrary to the Constitution.”20,21 

Utah’s sister bankruptcy court in the District of Kansas has taken a very critical view of 

the “judge-made law” of substantive consolidation.22 Indeed, Judge John T. Flannagan 

recognized that there “is doubt, however, whether the bankruptcy court has either subject matter 

or personal jurisdiction over a non-debtor.”23,24 It is undisputed that substantive consolidation 

power is exercised by the bankruptcy court under its § 105 equitable powers. However, 

substantive consolidation over a non-debtor is an exercise of jurisdiction not specifically granted 

in any statute. Stern v. Marshall prohibits the expansion of bankruptcy court jurisdiction under § 

105.25  

Other courts have held that the substantive consolidation of debtors and non-debtors is 

inappropriate because, among other things, it circumvents the procedures concerning involuntary 

bankruptcies set forth in section 303 of the Bankruptcy Code.26  

American argues that substantive consolidation of a non-debtor pursuant to 11 U.S.C. § 

105 is an unconstitutional exercise of jurisdiction. The Trustee’s cursory treatment of the 

significant jurisdictional problem by citations to pre-Stern v. Marshall case law is insufficient to 

                                                 
20 Id. at 499. 
21 Id. at 501. 
22 In re Circle Land and Cattle Corp., 213 B.R. 870, 875 (Bankr. D. Kan. 1997); See also In re Owens Corning, 419 
F.3d 195 (3d Cir. 2005); Stone v. Eacho, 127 F.2d 284 (4th Cir. 1942); Soviero v. Franklin National Bank of Long 
Island, 328 F.2d 446 (2d Cir. 1964); Chemical Bank New York Trust Co. v. Kheel, 369 F.2d 845 (2d Cir. 1966); In 
re Flora Mir Candy Corp., 432 F.2d 1060 (2nd Cir. 1970); Continental Vending Machine, 517 F.2d 997 (2nd Cir. 
1975)). 
23 Id. at 876-77. 
24 Similarly, Michael A. McConnell, bankruptcy judge in the Northern District of Texas in 1985 expressed, 
“notwithstanding known rulings to the contrary, that he was "unaware of any statutory or common law authority to 
substantively consolidate debtor and non-debtor partnerships. The non-debtor partnerships are certainly well outside 
the scope of this court's jurisdiction." In re DRW Property Co., 54 B.R. 489, 497 (Bankr. N.D. Tex. 1985) 
25 See Marshall, 564 U.S. at 474; see also Matter of Fesco Plastics Corp., 996 F.2d 152 (7th Cir. 1993). 
26 See, e.g., Audette v. Kasemir (In re Concepts America, Inc.), 2018 WL 2085615, *6 (N.D. Ill. May 3, 2018); In re 
Pearlman, 462 B.R. 849, 854 (Bankr. M.D. Fla. 2012); Helena Chem. Co. v. Circle Land & Cattle Corp. (In re 
Circle Land & Cattle Corp.), 213 B.R. 870, 877 (Bankr. D. Kan. 1997); In re Hamilton, 186 B.R. 991, 993 (Bankr. 
D. Colo. 1995). 
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establish that the bankruptcy court can exercise jurisdiction to consolidate a non-debtor. This is 

especially true when American’s rights against a SARE would be eliminated by the 

consolidation as discussed in Section III, subsection c below. American requests that the 

bankruptcy court abstain from what it views as an unlawful extension of bankruptcy court 

jurisdiction.  

III. THIS CASE DOES NOT WARRANT CONSOLIDATION OF AUSTIN BLUFFS 
BECAUSE SUBSTANTIVE CONSOLIDATION IS AN EXTRAORDINARY 
REMEDY THAT SHOULD BE USED SPARINGLY, THE TRUSTEE HAS 
FAILED TO SUFFICIENTLY DEMONSTRATE THAT CONSOLIDATION IS 
NECESSARY OR BENEFICIAL, AND NUNC PRO TUNC CONSOLIDATION 
VIOLATES AMERICAN’S DUE PROCESS RIGHTS 
 
a. The facts pleaded by the Trustee do not adequately demonstrate the 

applicability of the Fish factors to the specific relationship between TFEC and 
Austin Bluffs. 
 

i. The Trustee’s recital of generalized facts is insufficient to establish that 
consolidation is warranted.  
  

If the court finds that it holds jurisdictional authority in this substantive consolidation 

matter, the trustee has failed to meet his burden, and consolidation of Austin Bluffs is not 

warranted. A court’s decision to grant substantive consolidation is fact-dependent. According to 

the Tenth Circuit in Fish v. East, “the determination as to whether a subsidiary is an 

instrumentality is primarily a question of fact and degree.”27 Additionally, the Second Circuit 

similarly provides that “[s]ubstantive consolidation is an extraordinary remedy because it affects 

the substantive rights of parties. Substantive consolidation is evaluated on a case-by-case basis 

and is fact-intensive.”28 Therefore, the Trustee must provide sufficient relevant facts in order to 

satisfactorily prove that consolidation is merited pursuant to the factors set forth in Fish.  

The Trustee has failed to cite sufficient specific facts regarding the relationship between 

                                                 
27 114 F.2d 177, 191 (10th Cir. 1940). 
28 Chemical Bank N.Y. Trust Co. v. Kheel, 369 F.2d 845, 847 (2d Cir. 1966). 
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TFEC and Austin Bluffs. In his Memorandum, the Trustee provides several general facts 

regarding the general relationship between TFEC and most of its subsidiaries.29 Very little 

discussion is given to the individual relationship between TFEC and each subsidiary, including 

Austin Bluffs. The only facts the Trustee provides that specifically pertain to Austin Bluffs are 

that Austin Bluffs holds title to real property and that Austin Bluffs has not filed a bankruptcy 

petition.30 These facts are grossly insufficient to demonstrate that corporate structure of Austin 

Bluffs should be disregarded. Simply put, the Trustee has not carried his burned under Fish with 

the limited, general, facts alleged.31 

ii. The Trustee fails to cite any specific facts that would justify disregarding 
Austin Bluffs’ corporate form. 
 

Further, although Austin Bluffs is a subsidiary of TFEC, Austin Bluffs is a completely 

valid, separate business entity. In In re Biorge, the Bankruptcy Court for the District of Utah held 

that an LLC held by debtors was a separate entity and thus was not part of the debtors’ 

bankruptcy case.32 Citing a decision of the Fourth Circuit Court of Appeals, the Bankruptcy 

Court stated that: 

It is a fundamental precept of corporate law that each corporation is a separate 
legal entity with its own debts and assets, even when such corporation is wholly 
owned by another entity. . . Where an individual creates a corporation as a means 
of carrying out his business purposes, he may not ignore the existence of the 
corporation in order to avoid its disadvantages.33 

The court thereby acknowledged the status of subsidiaries as separate legal entities and that 

creators of LLCs must live with LLC disadvantages as well as advantages. 

In the instant case, Austin Bluffs as an LLC was created by TFEC presumably for the 

                                                 
29 See Memorandum of Law in Support of Chapter 11 Trustee’s Motion to Consolidate at ¶¶ 4-33. 
30 Id. at ¶¶ 6, 36. 
31 114 F.2d at 191. 
32 In re Biorge, 2011 Bankr. LEXIS 1141 (Bankr. D. Utah 2011). 
33 Id. at *4 (quoting Kreisler v. Goldberg, 478 F.3d 209 (4th Cir. 2007)). 
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advantages provided by the LLC form. More specifically, TFEC likely sought the advantages of 

holding real property in a separate and distinct entity. American recognized the distinction and 

entered into a bargain with Austin Bluffs, based on its separation from TFEC. TFEC has reaped 

those benefits through using Austin Bluffs as a separate entity and a real estate holding company. 

Now, TFEC, through the Trustee, seeks to make a 180-degree turn and argue that Austin Bluffs 

is no more than an alter ego of its parent corporation. To accomplish this the Trustee provides no 

specific analysis of Austin Bluffs relationship with TFEC. American recognizes that the trustee 

provided some general details of TFEC’s business operations as they allegedly relate to all of 

TFEC’s subsidiaries, but Trustee’s discussion fails to adequately explain why Austin Bluffs 

specifically should not be permitted to stand as a separate legal entity. Following In re Biorge, 

the Court should operate on the assumption that Austin Bluffs is a separate entity. The Trustee’s 

failure to enumerate specific facts as they relate to any entanglement of Austin Bluffs with TFEC 

is fatal to his motion. 

b. The facts pleaded by the Trustee do not demonstrate the benefit provided by or 
the harm avoided by consolidation. 
 

The Trustee’s proposed justification rests almost exclusively on the Fish factors from the 

Tenth Circuit court’s opinion in 1940. However, the Bankruptcy Court for the District of Utah 

has also expressed approval of the test for substantive consolidation outlined by the D.C. Circuit 

in In re Auto-Train Corp.34,35 The test in Auto-Train simplifies the factors regarding 

consolidation into a two part inquiry, namely that “the proponent . . . show not only a substantial 

identity between the entities to be consolidated, but also that consolidation is necessary to avoid 

some harm or to realize some benefit.36 Auto-Train additionally states that if a creditor objects on 

                                                 
34 In re Waterford Funding, LLC, 2011 Bankr. LEXIS 330 (Bankr. D. Utah 2011). 
35 In re Auto-Train Corp., 810 F.2d 270 (D.C. Cir. 1987). 
36 Id. at 276. 
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the grounds that it will be prejudiced by the consolidation, “the court may order consolidation 

only if it determines that the demonstrated benefits of consolidation heavily outweigh the 

harm.”37 “One commentator has said, in the context of two debtors in bankruptcy, ‘Better, we 

think, to ask are any creditors going to be hurt by this consolidation and, if the answer to that is 

yes (or more properly, if the one seeking consolidation cannot prove the opposite), consolidation 

should be denied in almost every case.’”38 

In this instance, there are very few benefits offered by consolidation. The Trustee offers 

little explanation of the specific benefits of consolidating Austin Bluffs, making no more than 

brief allusions to efficiency and access to assets. The Trustee already has power over Austin 

Falls’ assets as he controls the sole member in Austin Falls as the Trustee for TFEC. He has 

power to dispose of the single asset held by Austin Falls as he sees fit, regardless of whether or 

not Austin Falls is in a consolidated bankruptcy case. Because the Trustee already has this 

power, American argues that consolidating Austin Falls would do nothing more than add another 

layer of complexity to the management of assets. The Trustee could have avoided the time and 

administrative expense of filing and holding a hearing on his Motion to Consolidate and done as 

he sees fit with the single asset of Austin Bluffs. 

In contrast, the consolidation would greatly harm American. American is owed a debt 

secured by the sole asset held by Austin Bluffs. American’s right and ability to be made whole 

on its debt by access to the collateral would be complicated by the bankruptcy. Consolidation of 

Austin Bluffs would only serve to increase the administrative costs to dispose of the property. In 

addition to the increased administrative costs, a consolidation would eviscerate American’s 

rights under the bankruptcy code as a creditor in a SARE. The Trustee has provided no specific 

                                                 
37 Id. 
38 In re Circle Land and Cattle Corp., 213 B.R. 870, 875-76 (Bankr. D. Kan. 1997) (Citing 3 DAVID G. EPSTEIN, 
ET AL., BANKRUPTCY, § 11-41. at 190 (1992)). 
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justification for inflicting this harm of American. The trustee’s failure to demonstrate a real 

benefit of consolidating Austin Bluffs or the necessity of consolidation to avoid a specific harm 

is fatal to his motion to consolidate Austin Bluffs. 

c. Nunc pro tunc consolidation would violate Austin Bluffs’ due process rights as a 
prospective creditor of the bankruptcy estate in a single asset bankruptcy. 

 
The Fifth Amendment states that “[n]o person shall . . . be deprived of life, liberty, or 

property without due process of law.”39 The Bankruptcy Court for the District of Utah has said 

that “[a]n order consolidating multiple entities into one has the potential to dramatically affect 

the rights of the entities’ creditors. Consolidation should be ordered reluctantly and only after 

affording notice and an opportunity to be heard to all those whose rights may be affected by the 

order.”40 Additionally, as quoted above, the Second Circuit has given a very similar caution.41 

Thus, consolidation is seen as a drastic remedy as it can significantly impact creditors’ rights 

when authorized. These impacted rights likely include due process, as a creditor’s interest in 

property could be adversely affected. This harm is especially significant when ordering 

consolidation nunc pro tunc, as the timing of the consolidation can drastically affect a creditor’s 

rights and opens the creditor to undue scrutiny, particularly with regard to actions taken during 

the period when the non-debtor was not legally in a bankruptcy proceeding but now will be 

considered to have been under bankruptcy jurisdiction. 

American has been given an opportunity to be heard on the matter of consolidation via 

this Objection, but the possibility of nunc pro tunc consolidation bears heavily on American’s 

right to due process. Had American been aware of the possibility of Austin Bluffs being included 

                                                 
39 U.S. Const. amend. V. 
40 United States v. AAPC, Inc. (In re AAPC, Inc.), 277 B.R. 785, 789 (Bankr. D. Utah 2002). 
41 Chemical Bank N.Y. Trust Co. v. Kheel, 369 F.2d 845, 847 (2d Cir.1966) (“The power to consolidate should be 
used sparingly because of the possibility of unfair treatment of creditor of a corporate debtor who have dealt solely 
with that debtor without knowledge of its interrelationship with others.”). 
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in TFEC’s bankruptcy when TFEC filed its petition, American would have behaved differently 

with respect to its relationship with Austin Bluffs. American could have obtained additional 

protections for its interest in Austin Bluffs’ property, especially those protections provided in the 

unique circumstance of a SARE bankruptcy.42 Such protections include adequate protection 

payments and accelerated ability to obtain relief from stay. American therefore argues that, 

because consolidation would eviscerate its rights to protect its interests in the property of Austin 

Bluffs, consolidation is a violation of its rights to due process. 

American also draws the Court’s attention to the trustee’s failure to provide adequate 

notice to all parties in interest. It appears from the sole certificate of service that the trustee failed 

to serve the Trustee’s Memorandum and associated exhibits. Fortunately, American was later 

made aware of the Memorandum upon retaining counsel, but other creditors may not have been 

as fortunate. Because substantive consolidation is an extraordinary form of relief, it is of utmost 

importance for all parties in interest to have full knowledge of the facts and arguments made by 

the movant prior to any hearings on the matter. Therefore, the Trustee should be required to 

adhere strictly to noticing requirements to ensure no creditor’s due process rights have been 

violated. 

CONCLUSION 

 Consequently, for the reasons articulated above, American opposes the Trustee’s Motion 

and requests that this court deny the Motion insofar as it pertains to Austin Falls. 

 

Dated: March 8, 2019     

 /s/     
 Steven M. Rogers 
 Attorney for American Savings Life Insurance 
                                                 
42 See 11 U.S.C. § 362(d)(3). 
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James.Gee@usdoj.gov;Lindsey.Huston@usdoj.gov;Suzanne.Verhaal@usdoj.gov 
 Ralph R. Mabey     rmabey@kmclaw.com 
 Jessica G. McKinlay     mckinlay.jessica@dorsey.com, Segovia.Maria@dorsey.com 
 John T. Morgan tr     john.t.morgan@usdoj.gov, 

James.Gee@usdoj.gov;Lindsey.Huston@usdoj.gov;Suzanne.Verhaal@usdoj.gov 
 Darren B. Neilson     darren@neilsonlaw.co 
 Ellen E Ostrow     eeostrow@hollandhart.com, intaketeam@hollandhart.com;lahansen@hollandhart.com 
 Chad Rasmussen     chad@alpinalegal.com, contact@alpinalegal.com 
 Jeffrey B. Smith     jsmith@cgsattys.com 
 Michael S. Steck     michael@clariorlaw.com 
 Mark S. Swan     mark@swanlaw.net 
 Richard C. Terry     richard@tjblawyers.com, cbcecf@yahoo.com 
 Michael F. Thomson     thomson.michael@dorsey.com, 

montoya.michelle@dorsey.com;ventrello.ashley@dorsey.com 
 Michael F. Thomson tr     thomson.michael@dorsey.com, 

UT17@ecfcbis.com;montoya.michelle@dorsey.com 
 United States Trustee     USTPRegion19.SK.ECF@usdoj.gov 
 John J. Wiest     wiest.john@dorsey.com 

 
 

CERTIFICATE OF SERVICE – MAIL, OTHER 
 

I hereby certify that on March 8, 2019 I caused to be served a true and correct copy of the foregoing 
Motion to Modify Plan Pre-Confirmation as follows: 

 
Mail Service - By regular first-class United States mail, postage fully pre-paid, addressed to: 
-NONE- 
 
Mail Service to Entire Matrix – By regular first-class United States mail, postage fully pre-paid, 
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addressed to all parties who did not receive electronic service as set forth herein listed on the Official Court 
Mailing Matrix dated March 8, 2019 attached hereto. 

-NONE- 
 

       /s/     
     Jackson Alvey 
     Law Clerk 
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