Case 18-25116 Doc 91 Filed 08/27/18 Entered 08/27/18 18:15:38 Desc Main
Document  Page 1 of 29

Michael R. Johnson (7070)
David H. Leigh (9433)

Elaine A. Monson (5523)

Brent D. Wride (5163)

RAY QUINNEY & NEBEKER P.C.
36 South State Street, 14" Floor
Salt Lake City, UT 84111

(801) 532-1500
mjohnson@rgn.com
dleigh@rgn.com
emonson(@rgn.com
bwride@rgn.com

Proposed Counsel for the Debtor in Possession

IN THE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF UTAH

CENTRAL DIVISION
In re:
THE FALLS EVENT CENTER LLC, a Bankruptcy Case No. 18-25116
Utah limited liability company,
Chapter 11

Address: 9067 S 1300 W, #301

West Jordan, UT 84088, Honorable R. Kimball Mosier
Tax I.D. No. 90-1023989, [Filed Electronically]

Debtor in Possession.

DEBTOR’S MOTION FOR ORDER REGARDING AUTHORITY TO FILE
BANKRUPTCY PETITION

Pursuant to 11 U.S.C. § 105(a), The Falls Event Center LLC (“TFEC” or the “Debtor™),

which is the Chapter 11 debtor-in-possession in the above-entitled case, through counsel,
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respectfully moves this Court for entry of an order ruling that Brooks Pickering, as the manager
of TFEC, had authority to file a voluntary bankruptcy petition on behalf of the Debtor.
In support of this Motion, the Debtor represents as follows:

JURISDICTION AND VENUE

1. This Court has jurisdiction to consider this matter pursuant to 28 U.S.C. §§ 157
and 1334. This is a core proceeding pursuant to 28 U.S.C. § 157(b).

2. Venue is proper before this Court pursuant to 28 U.S.C. §§ 1408 and 1409.

3. The statutory predicate for this Motion is 11 U.S.C. § 105(a).

BACKGROUND

4. TFEC 1s a Utah limited liability company.

5. Articles of Incorporation for TFEC were filed with and approved by the Utah
Department of Commerce on August 6, 2013 (the “Articles”). A true and correct copy of the
Articles 1s attached as Exhibit A.

6. The Articles provide that the sole member of TFEC is eFalls Corporation
(“eFalls”), and the sole manager of TFEC is Steven L. Down.

7. According to the Utah Department of Commerce, eFalls is a Utah corporation in
good standing

8. The Articles state that TFEC will be managed by its managers.

9. The Articles also provide that the managers of TFEC are authorized to fix

“without member consent” the voting powers of membership interests. There is no evidence that

the manager of TFEC ever established any voting powers for any membership interests.
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10.  In addition to being governed by the Articles, TFEC is governed by an Operating
Agreement that was signed by TFEC and eFalls. A copy of the Operating Agreement is attached
as Exhibit B.

11.  Like the Articles, the Operating Agreement provides that eFalls is the “sole
Member” of TFEC.

12.  The Operating Agreement provides that additional members may be added “upon
such terms as may be established by the new managers.” The manager of TFEC (Steven Down)
did not ever establish any terms for adding additional members.

13.  In addition, the Operating Agreement states that new members would be admitted
“at the time” when their identity and other matters “have been established by amendment of
Schedule A.” The Operating Agreement does not include a Schedule A, and Schedule A was
therefore clearly never amended. X

14.  Because the Operating Agreement does not include a Schedule A, and because the
other requirements for adding members were never met, eFalls remained the “sole member” of
TFEC at all relevant times, including on June 28, 2018.

15. On June 28, 2018, acting as the sole member of TFEC, eFalls replaced Steven L.
Down as the manager of TFEC and replaced him with Brooks Pickering. This action was
accomplished in a document entitled “Consent of Sole Member of The Falls Event Center, LLC”
(the “June 28 Consent”). A true and correct copy of the July 28 Consent is attached as Exhibit

C.
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16. In addition, on July 9, 2018, eFalls—once again acting as the sole member of
TFEC—removed David Down as a manager of TFEC and replaced him with Brooks Pickering.
This action was accomplished in a document entitled “Consent of Sole Member of The Falls
Event Center, LLC” (the “July 9 Consent”). A true and correct copy of the July 9 Consent 1s
attached as Exhibit D.

17.  OnlJuly 11, 2018, acting through its new manager, TFEC filed a voluntary
petition for relief under Chapter 11 of the Bankruptcy Code with this Court.

PURPOSE OF THIS MOTION

18.  Based upon the foregoing, the Debtor believes that Mr. Pickering had full
authority to sign and file the petition in this case.

19.  However, the United States Trustee (the “UST”), apparently on its own initiative
and not because of third party concerns, has expressed concerns regarding Mr. Pickering’s
authority to initiate the Chapter 11 petition for TFEC.

20.  Although TFEC is not aware of any other party claiming that it was entitled to
vote on the filing of the petition, and although the UST has not filed a motion to dismiss the
bankruptcy case, the Debtor believes that it is in the best interest of the estate and its creditors to
bring this issue to the attention of the Court and to obtain a ruling as early as possible.

21.  Notice of this motion will be provided to the UST and to all known creditors and
investors of the Debtor, including all parties listed in the matrix on file with the Court as of

August 27, 2018. These parties constitute all of the parties who could possibly claim that they
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were ever voting members of TFEC or otherwise were entitled to vote on the question of whether
TFEC should seek bankruptcy protection.

22.  Accordingly, this motion will give all interested parties notice of the Debtor’s
claims regarding the authority to file the bankruptcy petition and an opportunity to be heard if
they disagree with the Debtor’s position.

ARGUMENT

Under Utah law, after a limited liability company has been formed, a person becomes a
member of the company “as provided in the operating agreement.” Utah Code Ann. § 48-3a-
401(3)(a). The Operating Agreement in this case provides that at least two things must happen
in order for a person to become a member of TFEC. First, the Operating Agreement provides
that additional members may be added “upon such terms as may be established by the new
managers.” The prior manager of TFEC (Steven Down) did not ever establish any terms for
adding additional members. Second, the Operating Agreement states that new members would
be admitted “at the time” when their identity and other matters “have been established by
amendment of Schedule A.” Schedule A was never included in the Operating Agreement, and it
was therefore never amended. The Debtor also is not aware of a Schedule A having been created
or maintained. Thus, neither of the conditions for adding new members was met here, and eFalls
has always been the sole member of TFEC.

As the sole member of TFEC, eFalls was entitled to remove Steve Down as the manager
of TFEC, which it did. Tt was also entitled to appoint Brooks Pickering as the new manager,

which it also did.
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Although formalities were not always observed by TFEC prior to Mr. Pickering’s
appointment, at this point the Debtor is entitled to rely on the Operating Agreement and to follow
its provisions. Mr. Pickering’s appointment as manager of TFEC complied with the provisions
of the Operating Agreement, and the Court should therefore rule that Mr. Pickering was
authorized to sign and file the bankruptcy petition on behalf of the Debtor."

CONCLUSION

The Court should enter an order establishing that (1) eFalls is the sole member of TFEC
with the right to vote and to appoint a new manager, (2) Brooks Pickering was properly
appointed as the manager of TFEC, and (3) Mr. Pickering therefore had authority to sign and file
the bankruptcy petition on behalf of the Debtor.

DATED this 27th day of August, 2018.

RAY QUINNEY & NEBEKER P.C.
/s/ Brent D. Wride

Brent D. Wride
Proposed Counsel for the Debior in Possession

! There has been some testimony by persons formerly associated with the Debtor to the effect
that eFalls was merged into the Debtor and no longer exists. The Debtor’s investigation has
revealed that an Agreement and Plan of Merger was indeed prepared in 2013, apparently to
accomplish such a merger. However, for a merger to be effective under Utah law Articles of
Merger must first be filed with the Utah Secretary of State. See, e.g., Utah Code Ann. 16-6a-
1103. Moreover, a “merger takes effect upon the effective date stated in the articles of merger,
which may not be prior to the date the articles of merger are filed.” Id., § 16-6a-1104(d)(2).
Here, it is undisputed that no Articles of Merger were ever filed with the Utah Secretary of
State and, therefore, eFalls was not merged into the Debtor as a matter of law.
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CERTIFICATE OF SERVICE

I hereby certify that on August 27, 2018, the foregoing document was electronically filed
and therefore served via ECF on all parties that have entered an electronic appearance in this

case.

/s/ Brent D. Wride

1463881
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Exhibit A
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File Number: 8759458
LLC
ARTICLES OF ORGANIZATION
OF
THE FALLS EVENT CENTER LLC

The undersigned person(s) do hereby adopt the following Articles of Organization for
the purpose of forming a Utah Limited Liability Company.

Article I
The name of the limited liability company is to be THE FALLS EVENT CENTER LLC

Article II
The purpose or purposes for which the company is organized is to engage in:
Developing and operating event hosting facilities and/or other activities anci lary thereto.

The Company shall further have unlimited power to to engage in or to perform any
and all lawful acts pertaining to the management of any lawful business as well as to
engage in and to do any lawful act concerning any and all lawful business for which
a Limited Liability Company may be organized under the Utah Limited Liability
Company Act and any amendments thereto.

Article TI1

The Company shall continuously maintain an agent in the State of Utah for service of
process who is an individual residing in said state. The name and address of the initial
registered agent shall be:

(Regisiered Agent Name & Address)

STEVEN L DOWN

9067 SOUTH 1300 WEST SUITE 301

WEST JORDAN. UT. 84088

ACCEPTANCE OF APPOINTMENT:

STEVEN L. DOWN
Registered Agent Signature

State-of Utah
Depurtment of Commeree
Division of Corporations & Commercial Cade

This certifics that this registration has been filed and
approved on 6. August 2013 inthe office of the Division
and hereby igsues this Certificution thereof,

Ayethag (Bhn—

KATHY BERG

Division Director
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Article IV
Name., Street address & Signatire of all members/managers
Member #1
EFALLS CORPORATION
9067 SOUTH 1300 WEST SUITE 301
WEST JORDAN, UT 84088
Signature

Manager #1

STEVEN L DOWN

9067 SOUTH 1300 WEST SUITE 301
WEST JORDAN. UT 84088

STEVEN L DOWN

Signature

DATED 6 August. 2013,

Article V

Management statement
This limited liability company will be managed by its Managers

Article VI
Records required to be kept at the principal office include, but are not limited to the
following:
Article VL1
A current list in alphabetical order of the full name
and address of each member and cach manager,
Article V1.2
A copy of the stamped articles of organization and all cervificaies of amendments thercio.
Article VL3
Copies of all tax returns and financial statements
ol the company for the three most recent years.
Article V1.4

A copy of the company's operating agreement and minutes of each meeting of members.

Article VII

The street address of the principal place of business is:
9067 SOUTH 1300 WEST SUITE 301
WEST JORDAN, UT 84088

Article VILI
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The duration of the company shall be 99 years

Article IX

The managers are authorized to fix by resolution or resolutions, without
member consent, the voting powers, designations, preferences, lmitations,
restrictions and relative rights of one or more class or series of
membership interest and the number of units constituting and the
designation of cach such class or series.

Article X
Non-Assessment: Limitation of Liability

Units of membership inferest of the company, after the amount of the
subscription price has been fully paid, shall not be assessable for any
purpose. No member of the company is individually or personally liable
for the debts or liabilities of the company. This Article shall not be
amended in any particular.

Article XI
Indemnification

The company shall indemnify its members, managers, officers, employees,
fiduciaries and agents to the full extent permitted by the Utah Revised
Limited Liability Company Act or any successor statute. Expenses incurred
in defending a civil or criminal action, suit or proceeding shall be paid
by the company in advance of the final disposition of the action, swit or
proceeding. The indemnification and advancement of expenses provided by
this Article may not be construed to be exclusive of any of the rights to
which a person secking indemnification or advancement of expenses may
be entitled wunder any article, agreement, vote of members or disinterested
managers or otherwise, both as to an action in his or her official
capacity and as to an action in another capacity while holding office. The
indemnification and advancement of expenses authorized by this Article
shall apply to all present and future member, managers, officers, employees
and agents of the company and shall continue as fto such persoms whe
cease to be members, managers, officers, employees, or agents of the
company and shall inure to the benefit of the heirs, executors, and
administrators of all such persons and shall be in addition to all other
indemnification and advancement of expenses provided by law.

Under GRAMA {63-2-201}, all registration information saintained by the Division is clussified as public record. For confidentinlity

purposes, the business entity physical address may be provided rather than the residential or private address of any individual
affiliated with the entity,
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Exhibit B
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CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDLUM

OPERATING AGREEMENT
OF
THE FALLS EVENT CENTER LLC

(a Utah himited lability company)

This Operating Agreement (this “Agreement™}, 10 be effective as of August 6, 2013 (the “Effective Date™). is by
and among THE FALLS EVENT CENTER LLC. a Utah Bimited liability company (the “Company™): eFalls Corporation, a
Utah corporation (the initial sole Member): and such persons whose names may be subsequently added from time to time to
Schedule A. attached hereto, as admitted Members. The initial Members and the admitied Members are collectively
referred 1o hercin as the “Members”.

RECITALS

A. The Company was organized under the Uwib Revised Limited Liability Company Act (the “Act™) by filing
Articles of Organization with the Utah Division of Corporations and Commercial Code on or about the Effective Daie
hereof.

B. The Members wish to set out fully their respective rights, obligations and duties regarding the Company and its
affairs. assets, liabilities and the conduct of its business.

NOW, THEREFORE. in consideration of the mutual covenants expressed herein. the parties hercby agree as
follows:

ARTICLE |
ORGANIZATION AND POWERS

Section 1.1 QOreanization, The Company has filed its Articles of Organization with the Divigion of
Corporations and Commercial Code of the Siate of Utah pursuant 1o the Act. The Articles of Organization may be restated
by the managersas provided in the Act or amended by the managers with respect to the address of the regisiered office of
the Company in Utah and the name and address of its registered agent in Utah or to make corrections authorized or required
by the Act. The Articles of Organization, as amended from time 1o time. is referred 1o herein as the “Arricles™ n the event
of a conflict between this Agreement and the Articles, this Agreement shall control.

Section 1.2 Purposes. The principal business activity and purposes of the Company shall be (i) to engage in
developing and operating event hesting facilities and/or other activities ancillary thereto. and (ii) 1o euter ino any law/fu!l
transactions and engage in any lawful activities in furtherance of or incidental 1o the foregoing purposes. Flowever, the
business and purposes of the Company shall not be limited to its initial principal business activity and, unless the managers
otherwise determine. it shall have authority to engage in any other lawful business. purpose or activity permitted by the Act,
and it shall possess and miay exercise all of the powers and privileges granied by the Act or which may be exercised by any
person. together with any powers incidental thereto, so far as such powers or privileges are necessary or convenient io the
conduct, promotion or attainment of the business purposes or activities of the Company.

Section 1.3 Principal Place of Business. The initial principal office and place of business of the Company
shall be 9067 South 1300 West, Suite 301, West Jordan, Utah 84088 USA. The agent for service of process is set forth in
the Articles. The managers may change the principal office, place of business, and agent of process of the Company at any
time and may cavse the Company to establish other offices or places of business.

Section 1.4 Fiscal Year. Unless otherwise required under the Iniernal Revenue Code of 1986, as amended
(the “Ceade™), the fiscal vear of the Company shall end on December 31 in each year or such other date as the managers
may determine from time to time (the “Fiscal Year™).

B-3
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CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDUM

Scction 1.5 Qualification in Other turisdictions. The managers shall cause the Company to be qualified or
registered under applicable laws of any jurisdiction in which the Company transacts business and shall be authorized to
execute, deliver and file any certificates and documents necessary to effect such gualification or registration, including
without limitation, the appointment of agents for service of process in such jurisdictions.

ARTICLE I
MEMBERS

Section 2.1 Members. The Members of the Company and their addresses are listed on Schedule A, as such
schedule shall be amended from time fo time by the managers to reflect the withdrawal of Members. the admission of
additional Members. transfers of Units or the issuance of additional Units pursuant to this Agreement. Regardless of class,
the Members shall constitute a single group of members of the Company for all purposes of the Act.

Section 2.2 Admission of New Members. Subject to Article TV, additional persons may be admitied to the
Company as Members upon such ierms as may be established by the managers. New Members shall be admitted at the time
when all conditions 1o their admission have been satisfied. as determined by the managers, and their identity, Units and
Contributions under Article IX have been established by amendment of Schedule A.

Section 2.3 Meetings of Members,

(a) Noiice of Meetings. A written notice stating the place, date, and hour of all meetings of Members shall be given
by the Secretary (or other person authorized by this Agreement or by law) not less than ten (10} nor more than fifty (50)
days before the meeting to cach Member entitled 10 vote thereat and to each Member whao, under this Agreement is entited
io such notice. by delivering such notice 1o him or by mailing it. postage prepaid. and addressed to such Member at his or
her address as it appears in the records.of the Company. Notice need not be given to a Member if action is taken under
Section 2.3(e). if a written waiver of notice is executed before or afier the meeting by such Member, if communication with
such Member is unlawful, or if’ sush Member attends the meeting in question, unless such attendance was for the express
purpose of objecting, at the beginning of the meeting, 10 the transaction of any business because the meeting was not
lawfully called or convened.

(b) Quorum. The Members holding a majority of the Voting Units (as defined in Section 2.3(c})) at a meeting shall
constitute a quorurmn,

(¢) Foting and Proxies. For all purposes of this Agreement and under the Act, only Members holding Units
designated as Voting Units (the “Foeing Units™) shall have the right 1o vote at a meeting or exceute a written consent. Each
Member holding Voting Units shall be entitled to a number of votes equal to the sum of his or its Voting Units. Members
may vote-either in person or by written proxv. but no proxy shall be voted or acied upon after one year from its date. unless
the proxy provides for a longer period. Proxies shall be filed with the Secretary at the meeting, or al any adjournment
thereol. A proxy purporting to be executed by or on behalf of a Member shall be deemed valid unless challenged at or prior
to its exercise and the burden of proving invalidity shall rest on the challenger.

(d) Action ar Meeting. When a quorum is present, any matter before the meeting shall be decided by vote of the
Members having a majority of the Voting Units represented at the meeting except where.a larger or different vole is
reguired by law or by this Agreement.

(¢) Action withowr a Meeting. Notwithstanding anything contained in this Agreement to the contrary. any action
required or permitted by law 1o be taken at any meeting of Members may be taken without a mecting, without prior notice
and without a vole. if a-conseni in writing,. setting forth the action so taken, shall be taken by Members having a majority of
the Voting Units or such lareer or different percentage of Voting Units if required by law or by this Agreement. Prompt
natice of the taking of the action without a meeting by less than unanimous written consent shall be given to those holders
of Voting Units who have not consented in writing.

Section 2.4 Limitation of Liability of Members: Indemnity. Except as otherwise provided in the Act, no
Member of the Company shall be obligated personally for any debt, obligation or liability of the Company or of any other
Member, whether arising in contract, tort or otherwise. solely by reason of being a Member of the Company. Except as

B-4
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CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDUM

otherwise provided in the Act. by law or expressly in this Agreement, no Member shall have any {iduciary or other duty 10
another Member with respect to the business and affairs of the Company, and no Member shall be liable 1o the Company or
any other Member for acting in good faith reliance upon the provisions of this Agreement. No Member shall have any
responsibility to restore any negative balance in its Capital Account or to contribute to or in respeet of the labilities or
obligations of the Company or to return distributions made by the Company except as required by the Act or other
applicable law. The Company shall indemnify and hold harmless each of the Members acting on behalf of the Company
pursuant 1o the terms of this Agreemem from and against any claim by any third pany seeking monetary damages against
such Member arising out of such Member's performance of its duties in good faith consistent with the lerms of this
Agreement. Such indemnity shall continue unless and until a court of competent jurisdiction adjudicates that such conduct
constituted gross negligence. willful misconduct or fraud of the Member, Notwithstanding the foregoing, no Member is
authorized to act on behalf of the Company except in accordance with an express resolution of the managers.

Section 2.5 Authority. Unless specifically authorized by the managers. no Member that is not a Manager or
officer of the Company shall be an agent of the Company or have any right, power or authority to act for or 10 bind the
Company or 1o undertake or assume any obligation or responsibility of the Company or ol any other Member.

Section 2.6 No Right to Withdraw. Except in connection with a transfer of all of'a Member’s Units in
accordance with all applicable terms of this Agreement. no Member shall have any right to resign or withdraw from the
Company without the consent of the other Members or to receive any distribution or the repayment of his Contribution
except as provided in Articles X1 and XII upon dissolution and liguidation of the Company.

Section 2.7 Rights 10 Information. Members shall have the right o receive from the Company upon request a
copy of the Articles and of this Agreement. as amended from time to time, and such otber information regarding the
Company as is required by the Act, subject 10 reasonable conditions and standards established by the managers. as
permitied by the Act. which may include, withowt linnitation. withholding or resirictions on the use of confidential
information.

Section 2.8 No Appraisal Rights. No Member shall bave any right to have his Units appraised and paid for
by the Company under any circumstances,

Section 2.9 Reparts. Within 90 days after the end of each Fiscal Year. the Company shall furnish to afl
Members such information as may be needed to permit Members to file their federal income tax returns and any required
state income tax returns. The cost of all reports delivered pursuant 1o this Section 2.9 shall be an expense of the Company.
All reports provided to Members by the Company shall be kept confidential by the Members and shall not be divulged. in
whole or in part, to any third party other than the legal and accounting advisors of the Members, excepl as required by
applicable law.

ARTICLE 111
CAPITAL STRUCTURE

Section 3.1 Classes of Units,

(a) The right of Members 1o distributions and allocations and a return of capital contributions and other amounis
speeified herein shall be evidenced by Units of membership interest in the Company (“Units™). Except as otherwise
provided herein. the Company s authorized to issue an unlimiied number of Units with no par value. All Units issued and
outstanding shall constitute 100% of the equity or membership interest of the Company. The Company may issue the
following classes of Units which shall have economic rights set forth in Articles X and X1 and as otherwise determined
under this Agreement:

(1) “Common Units™. which shall have the voting rights set forth in Section 2.3(c) of this Agreement
(ie., “Voung Units™): and

(i1) “Prefeirred Unirs”, Subject to Article IV, the Board of Managers are authorized o issue
Preferred Units in one or more series and to fix, by resolution or resolutions, the voting powers. designations. preferences,
limitations, restrictions and relative rights of each series or class to be issued. Unless otherwise determined by said
resolution or resolutions, Preferred Unit holders shall only have the economic rights and obligations allocated to such series
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CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDUM

or class not that of any other series or class.

(b) Other Units: Classes. Subject 1o Article IV, the Company's Board of Managers may from time o ime issue
additional classes of Conumnon Units, Preferred Units, equity securities, or any rights, options. warrants or convertible or
exchangeable securities entithing the bolders thereof to subscribe for or purchase or otherwise acquire any equity securities
(*Unit Equivalents™) 10 existing Members or new Members and may amend Schedule A. this Section 3.1, Section 5.2, the
provisions of Articles IX through XI and make other necessary conforming amendments to this Agreement to designate
additional classes of Units having different relative rights. powers, and preferences, including, without limitation, rights and
powers that are. superior and‘or prior to those of existing classes of Units.

(¢) Certificates. The Board of Managers shall determine whether the Units will be certificated or not.

(d) Transfers. Subject to any restrictions on transfer under this Agreement, Units may be transferred on the books
ol the Company by the delivery to the Company or its transfer agent of a wrilten assignment properly executed. with
transfer stamps (if necessary) affixed, and with such proof of the authenticity of signature as the Company or its transfer
agent may reasonably require.

(¢) Record Holders. Except as may otherwise be required by law or by this Agreement. the Company shall be
entitled to treat the record holder of Units as shown on its books as the owner of such Units for all purpeses. including the
payment of distributions and the right to vowe with respect therelo, regardless of any transfer. pledgee or other disposition of
such Units, until such Units have been transferred on the books of the Company in accordance with the requirements of this
Article 111 and in compliance with the transfer restrictions in Article X1 of this Agreement. It shall be the duty of each
Member to notify the Company of any change of address of such Member from that set forth on Schedule A hereto.

(f) Record Date. Unless otherwise established by the Manager, (a) the record dare for determining Members
entitled to notice of or to vole at a meeting of Members shall be at the close of business on the day next preceding the day
on which notice is given, or. if notice is waived. at the close of business on the day next preceding the day on which the
meeting is held. (b) the record date for determining Members entitled to express consent 10 corporate action in writing
without a meeting, when no prior action by the Manager is necessary, shall be the day on which the first written consent is
expressed, and (¢) the record date for determining Members for any other purpose shall be at the close of business-on the
day on which the Manager adopts the resolution relating thereto,

ARTICLE IV
CERTAIN GOVERNANCE MATTERS

Section 4.1 Certain Govemance Matters. The following actions shall require the affirmative vote or consent
of (i} Members having a majority of the Preferred Units, voting ogether as a separate class. and (i) Members have a
majority of the Voting Common Units, voting together as a separate class:

(&) Any amendment to this Agreement that would diminish the powers, designations, preferences. Hmitations,
restrictions and relative rights of the Unils; and

(b) Any amendment to this Agreement that would result in the creation ol any equity securities having rights or
preferences superior (o the Unils with respect to distributions or on hiquidation,

ARTICLE Y
MANAGERS

Section 5.1 Powers. The business of the Company will be managed by managers comprised of a body of a
least one (1) Manager. but no more than seven (7) managers, referred to as the “Board of Managers™ or the “Board™ who
may exercise all the powers as managers under the Act. except as otherwise provided by law. including the appointment of
other lesser managers and officers by way of delegated authority. In the event of a vacancy in the Board, the remaining
Managers, excepl as otherwise provided by law, may exercise the powers of the Board until the vacancy is filled.

Scetion 5.2 Election and Qualification.
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CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDLUM

(a) Managers. Members having a majority of the Voting Units from time to time may elect managers to serve on
the Board. The Members shall elect a Board as soon as practical upon adoption of this Agreement.

(b) Remaoval. A Manager may be removed from the Board or in any other capacity with or without cause, by the
Members having a majority of the Voting Units,

(¢) N'acancies. Any vacancy occurring i the Board may be filled by the affirmative vote of a-majority of the
remaining Managers.

(d) Commiizees. The Board may establish committees consisting of certain Managers and delegate 1o these
committees such powers and authority as the Managers deem necessary and advisable,

Section 5.3 Powers and Duties of the Managers. Subject to.compliance with this Agreement. the business
and affairs of the Company shall be conducted by or under the direction of the Board who shall have and may exercise on
behalf of the Company all of its rights. powers, duties and responsibilities under Section 1.2 or as provided by law, In
addition, the Board shall designate one of the Voting Members (o serve as the “Tux Matiers Partner™ of the Company for
purposes of Section 6231(a)(7) of the Code. with power (o manage and represent the Company in any administrative
proceeding of the Internal Revenue Service. The initial Tax Matters Parmer shall be Steve Down. Any action taken by the
writlen signature on any agreement, contract, instrument or other document by a Manager on behalf of the Company
pursuant to resolution or delegated authority by a majority of the Board shall be sufficient o bind the Company and shall
conclusively evidence the action of the Company with respect thereto.

Section 5.4 Reliance by Third Parties, Any person dealing with the Company. a Manager. or any Member
may rely upon a certificate signed by a Manager as to (i) the identity of any Manager, or Member: (ii) any factual matters
relevant to the affairs of the Company: (iil) the persons who are authorized 10 execute and deliver any document on behalf
of the Company: or (iv) any action taken or omitted by the Company, Manager, or any Member.

Section 5.5 Tenure. Except as otherwise provided by law or by this Agreement, a Manager shall hold office
for a term of one (1) vear or unless or until a successor is appointed or clecied and qualified or until his or her carlicr death.
disability, resignation. or removal. Managers may resign by delivering their written resignation to the Company, Such
resignation shall be effective upon receipt unless it is specified (o be effective at some other time or upon the happening of
some other event.

Section 5.6 Meetines. Meetings of the Managers may be held without notice at such time, date, and place as
the Majority of Managers may from time (o time determine. Meetings of the Managers may be called, orally or in writing,
by one (1) or more Managers designating the time, date. and place thereof. Managers may participate in meetings of the
Managers by means of conference telephone or similar communications equipment by means of which all Managers
participating in the meeting can hear each other, and participation in a meeting in accordance herewith shall constitute
presence in person at such meeting.

Section 5.7 Notice of Meetines. Notice of the time. date and place of all special meetings of the Managers
shall be given to each Manager by one of the Managers calling the meeting. Notice shall be given to each Manager in
person or by telephone, email or facsimile sent 10 bis business or home address at least forty-eight (48) hours in advance of
the meeting, or by written notice sent by overnight courier to his business or home address for delivery at least forty-cight
(48) hours in advance of the meeting. although a lesser notice may be permitted if sufficient for the convenient assembly of
the Managers at such meeting, Notice need not be given o any Manager i a written waiver of notice is executed by him
before or afier the meeting, or if communication with such Manager is unlawful. A notice or waiver of notice of a meeting
of the Managers need not specify the purposes of the meeting,

Section 5.8 Cuorum. At any meeting of the Managers, a Majority of Managers then in office shall constitute
a quorum, Less than a quorum may adjourn any meeting from time to time and the meeting may be held as adjourned
without further notice upon reaching a quorum.

Section 5.9 Action at Meeting. At any meeting of the Managers at which a quorum is present, a Majority of
Managers present may take any action on behall of the Managers, unless & larger number is required by law or by this
Agreement.
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Section 5.10 Action by Consent. Any action required or permitied to be taken at any meeting of the Managers
may be taken without a meeting if a written consent thereto is signed by all of the Managers and filed with the records of
the meetings of the Managers. Such consent shall be treated as a vote of the Managers for all purpuses,

Section 5.11 Limitation of Liability of Managers: Managers and Officers Liability Insurance. No Manager
shall be obligated personally for auy debt. obligation or Iability of the Company or of any Member. whether arising in
contract, tort or otherwise. solely by reason of being or acting as Manager of the Company. No Manager shall be personally
liable to the Company or ta its Members (i) for acling in good faith reliance on the provisions of this Agreement, (ii) for
acting in good faith and in a manner he reasonably believed (o be in or not opposed to the best interests of the Company, or
(iii) for breach of any fiduciary or other duty that does not involve acis or omissions not in good faith or which does not
mvolve gross negligence or intentional misconduct. The Managers are authorized o obtain at the expense of the Company
Managers’ and officers” liability insurance with such coverage as the Managers believe to be appropriate.

Section 5.12 Compensation of Managers, Each Manager shall be entitled to receive reasonable compensation
for its management and supervision of the Company's business,

ARTICLE VI
OFFICERS
Section 6.1 Enumeration. The Company shall have such officers as are appointed from time 1o time by the
Board. Cortain executive officers may be designated “President”, “Chief Exccutive Officer™, “Chief Operating Officer™,
“Vice-President™, elc.. with such executive authority as deemed expedient or desirable by the Board.

Section 6.2 Appoiniment. The officers of the Company may be appointed from time to time by the Board,
Section 6.3 Qualification. No afficer need be a Member. However, cach officer shall be deemed a manager

of the Company under the Act. Any two or more offices may be held by the same person.

Section 6.4 Tenure. Except as otherwise provided by the Act or by this Agreement, each of the officers of
the Company shall hold his office until his or her successor is appointed by the Board or until his or her earlier resignation
or removal. Any officer may resign by delivering his written resignation to the Company. and such resignation shall be
effective upon receipt unless it is specified to be effective at some other time or upon the happening of some other event.

Secthon 6.5 Removal. The Board may remove any officer with or withou! cause.
Section 6.6 Vacancies. Aay vacancy in any office may be filled by the Board.
Section 6.7 Powers and Duties, Subject w this Agreement. each officer of the Company shall have such

dutics and powers as are customarily incident to his office. and such duties and powers as may be designated from time 1o
time by the Board.

ARTICLE VII
INDEMNIFICATION

Section 7.1 Indemnification of Manpagers and Qfficers. The Company shall indemnify. to the fullest extent
permitied by the Act as the same exists or may hereafier be amended (but. in the case of any such amendment. only o the
extent that such amendment permits the Company to provide broader indemnification rights than the Act permitted the
Campany to provide priorto such amendment):

(2) Any person who was or is a party or is threatened to be made a party to any threatened, pending or completed
action, suit or proceeding, whether civil, eriminal, administrative or investigative (other than an action or suit by or in the
right of the Company) by reason of the fact that he is.or was a Manager, or officer of the Company, or is or was serving at
the request of the Company as a Manager, director or officer of another corporation. partnership, joint venture, trust or other
enterprise. against expenses (inchuding attorneys” fees). judgments, fines, and amounts paid in settlement actually and
reasonably incurred by him as incurred by him in connection with such suit, action, or preceeding if be acted in good faith
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and in a manner he reasonably believed 1o be in or not opposed to the best interests of the Company, and. with respeet to
any criminal action or proceeding. had no reasonable cause to believe his conduct was untawful. The termination o {any
action. suit or proceeding by judgment, order. settlement, conviction. or upon a plea-of nolo contendere or its equivalent,
shall not, of itself. creute a presumption that the person did not act in good faith and in 2 manner which he reasonably
believed to be in or not opposed to the best interests of the Company and. with respect 1o any eriminal action or proceeding.
had reasonable cause 10 believe that his conduct was lawful. Notwithstanding the foregoing, the Company shall indemnify
any such person seeking indemnification in connection with an action, suit or proceeding nitiated by such person only if
the initiation and continued prosceution of such action, suit or proceeding was authorized by the Managers,

(b) Any person who was oris a party or is threatened 1o be made a party to any threatened. pending or compleied
action or suit by or in the right of the Company 1o procure a Judgment in its favor by reason of the fact that be is or was a
Manager. or officer of the Company, or is or was serving at the request of the Company as a Manager, director, or officer of
another corporation, partnership, joint venture, trust or other enterprise. against expenses (including attomevs® fees)
actually and reasonably incurred by him as incurred by him in connection with {he defense or settlement of such action or
suit if he acted in good faith and in a manner he reasonably believed to be in or not opposed to the best interests of the
Company and except that no indemnification shall be made in respect of any claim, issue or matter as to which such person
shali have been adjudged to be liable for gross negligence or willful misconduci in the performance of his duty to the
Company unless, and only 1o the extent that, the court in which such action or suif was brought shall determine upon
application that, despite the adjudication of liability but in view of all the circumstances of the case, such person is fairly
and reasonably entitled to indemnity for such expenses which such other court shall deem proper.

(¢) To the extent that a Manager or officer has been successful on the merits or otherwise in defense of any action,
suil, or proceeding referred to in paragraphs (a} or (b). or in defense of any claim, issue or matier therein. he shall be
indemnified against expenses (including attorneys’ fees) actually and reasomably mourred by him and as incurred by him in
connection therewith. Any such person may consult with legal or other professional counsel. and any actions tken by such
person in good faith reliance on, and in accordance with, the opinion or advice of such counsel shall be deemed 1o be fully
protecied and justified and made in good faith.

Section 7.2 Indemnification of Emplovees and Agents. The Board, in their discretion. may authorize the
Company 1o indemnify:

(2) Any person who was or is a party or is threaiened to be made a party 1o any threatened pending or completed
action, suit or proceeding. whether civil. criminal, administrative or investigative by reason of the fact that he is or was an
employee or agent of the Company, or is or was serving alt the request of the Company as an employee or agent of another
corporation, partnership, joint venture. trust or other enterprise. against expenses (including attomeys” fees), judgments.
fines, and amounts paid in settlement actually md reasonably incurred by him as incurred by him in comection with such
action, suit, or proceeding if he acted in vood faith and in & manner he reasonahl y believed to be in or not opposed to the
best interests of the Company and. with respect (o any criminal action or proceeding. had no reasonable cause 1o believe his
canduct was unlawful. The termination of any action. suit. or proceeding by Judgment, order. settlement, conviction, or
upon a plea of nolo contendere or #s equivalent, shall not, of liself, create a presumption that the person did not act in good
faith and in a manner which he reasonably believed to be inor not -opposed 1o the best interests of the Company and. with
respect to any criminal action or proceeding, had reasonable cause to believe that his condoct was unlawful.

(b) Any person who was or is a party or is threatened to be made a party to any threatened. pending or completed
action or suit by or in the right of the Company 10 procure a judgment in its favor by reason of the fact that be is or was an
employee or agent of the Company, or is or was serving at the request of the Company as an employee or agent of another
corporation, partnership, joint venture, trust or other enterprise, against expenses ( including attorneys” fees) actually and
reasonably incurred by him as incurred by him in connection with the defense or setflement of such action or suit if he acted
in good faith and in.a manner he reasonably believed to be in or not opposed to the best interests of the Company and
except that no indemnification shall be made in respect of any claim, issue or matter as to which such person shall have
been adjudged to be liable for negligence or misconduct in the performance of his duty to the Company unless, and only 1o
the extent that, the court in-which such action or suit was brought shall determine upon application that, despite the
adjudication of lability but in view of all the circumstances of the case. such person is fairly and reasonably entitled 1o
indemnity for such expenses which such other court shall deem proper.

Section 7.3 Determination of Entitlement. Any indemnification hereunder (unless required by law or ordered
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by a court} shall be made by the Company only as authorized in the specific case upon a determination that indemnification
of the Manager, officer, employee. or agent is proper in the circumstances because he has met-the applicable standard of
conduct set forth in Section 7.1 or 7.2. The determination shall be made by (i) a majority vote of those managers who are
not involved in such Proceeding (the “Disinterested managers™): (ii) by the Members: or (iii) if direcied by a majority of
Disinterested managers, by independent legal counsel in a written opinion. However, if fewer than a majority of the
managers are Disinterested managers. the determination shall be made by (i) two-thirds vote of a committee of one or more
Disinteresied Manager(s) chosen by the Disinteresied Manages(s) at a regular or special meeting; (ii) by the Members; or
(1i1) by independeni legal counsel in & written opinion.

Section 7.4 Advance Payments. Expenses incurred in defending a civil or criminal action. suit. or proceeding
may be paid by the Company in advance of the final disposition of such action, suit, or proceeding. only as authorized by
the managers in the specific case (including by one or mare managers who may be parties to such action. sull or
proceeding). upon receipt of an undertaking by or on behalf of the Manager, officer, employee, or agent o repay such
amount unless it shall ultimately be determined that he is entitled 10 be indemnified by the Company as authorized in this
Article VI '

Section 7.5 Nonexclusive Nature of Indemnification. The indemnification provided herein shall not be
deemed exclusive of any other rights 1o which any person, whether or not entitled to be indemnified hereunder, may be
entitled under any statute, bylaw, agreement, vote of Members or managers or otherwise, both as 1o action in-his official
capacity and as to action in another capacity while holding such office. and shall continue as 10 & person who has ceased to
be a Manager, officer. employee, or agent and shall inare to the benefit of the heirs, executors. and administrators of such a
person. Each person who is or becomes a Manager or officer as aforesaid shall be deemed to have served or 10 have
continued 10 serve in such capacity in reliance upon the indemnity provided for in this Article V]I

Section 7.6 Insurance. The Company may purchase and maintain insurance on behall of any person who 15
or was a Manager. officer, employee. or agent of the Company, or is or was serving at the request of the Company as a
Manager. officer. employee. or agent of another corporation. partnership, joint venture, trust or other enterprise against an v
liability asserted against him and incurred by him in any such capacity, orarising out of his status as such, whether or not
the Company would have the power to indemnify him against such liability under the provisions of the Act (as presently in
cffect or hereafier amended) or this Agreement,

Section 7.7 No Duplicate Payments. The Company’s indemnification under Section 7.1 or Section 72 0f
any person who 1s or was a Manager. officer, emplovee, or agent of the Company. or is or was serving at the request of the
Company as & Manager, officer. employee, or agent of another corporation. parmership, joint venture, trust or other
enterprise, shall be reduced by any amounts such person receives as indemnification (i) under any pohey of insurance
purchased and maintained on his behalf by the Company, (i) from such other carporation. partnership. joint venure, trust,
or other enterprise. or (iii) under any other applicable indemnification provision.

Secton 7.8 Amendment. This Article VI may be amended only so as to have a prospective effect.

ARTICLE VIH
TRANSACTIONS WITH INTERESTED PERSONS

Unless entered into in bad faith, no contract or transaction between the Company and one or more of its managers
or Members. or between the Company and any other corporation. partnership. association or other organization in which
one or more of its managers or Members have a financial interest or are partners, managers or officers. shall be voidable
solely for this reason or solely because said Manager or Member was present or participated in the authorization of such
contract or transaction if the material facts as to the relationship or interest of said Manager or Member and as 1o the
contract or transaction were disclosed or known to the other managers and the contract or transaction was authorized by the
requisite managers as provided in Article IV. No Manager or Member interested in such contract or transaction, because of
such interest, shall be considered 10 be in breach of this Agreement or liable 1o the Company. any Manager or Member. or
any other person or organization for any loss or expense incurred by reason of such contract or transaction orshall be
accountable for any gain or profit realized from such contract or iransaction.
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ARTICLE I¥X
CAPITAL ACCOUNTS AND CONTRIBUTIONS

Section 9.1 Capital Accounts, A separate capital account (“Capital Account™) shall be maintained for each
Member in‘accordance with the Code and the Treasury Regulations thereunder. Capital Accounts will be adjusted as
follows: (a) Increased by: (i) the amount of anv money the Member contributes io the Company’s capital: (ii) the fair
market value of any property the Member contributes to the Company’s capital, net-of any kiabilities the Company assumes
or to which the property is subject: and (iii) the Member's share of Company profits and any separately stated items of
income-or gain: and-(b) Decreased by: (1) the amount of any money the Company distributes to the Member: (ii) the fair
markel value of any property the Company distributes to the Membert, net of any liabilities the Member assumes or to
which the property is subject; and (iii) the Member's share of Company losses and any separately stated items of deduction
or loss.

Section 9.2 Contributions. Generally. No Member or Manager shall be entitled or required to make any
contribution 1o the capital of the Company; however, the ‘Company may borrow from its Members as well as from banks or
other lending institutions to finance its working capital or the acquisition of assets upon such terms and-conditions as shall
be approved by the managers, and any-borrowing from Members shall not be considered Contributions or reflected in their
Capital Accounts. No Member shall be entitled to any interest or compensation with respect 10 his Contribution or any
services rendered on behalf of the Company except as specifically provided in this Agrecment or approved by the
managers. No Member shall have any Lability for the repayment of the Contribution of any other Member and each
Member shall look only to the assets of the Company for retarn of his Contribution.

Section 9.3 Member Contributions. Each Member having made a Contribution holds an interest in the
Company as represenied by the Units set forth opposite the Members name on Schedule A,

ARTICLE X
ALLOCATIONS

Section 10.1 Allocation of Net Income. Subject to Sections 10.3 through 10.9, net income for any Fiscal Year
or portion thereof shall be allocated as follows:

() First. to Members holding Preferred Units, if any. in accordance with the resolution or resolutions of the Board
establishing the rights and preferences of such Preferred Unil series or classes: and

(b) Thereafier. to the Members holding Common Units or their equivalent,
Section 10.2 Allocation of Net Loss, Tax deductible logses (expenses) will be allocated in accordance with

Section 10.1, above. Tax credits and other similar items will be aflocated at the end of each fiscal vear in the same manner
as set forth-ahove for the allocation of net losses.

Section 10.3 Qualified Income Offset. Notwithstanding anything 1o the contrary contained herein, il a
Member unexpectedly receives any adjustments, allocations. or distributions described in Section 1.704-1(b)(2)(it)(d)(4),
(5). or {6) of the Regulations or any amendment thereto. or receives an allocation of loss which produces a negative Capital
Account for any Member while any other Member has a positive Capital Account. then items of Company income,
including gross income. shall be specially allocaied 1o such Member to the extent necessary o eliminate any Capital
Account deficit. This article is intended to constitute a “qualified income offse” within the meaning of Section |.704-
1(b)(2}(1i)(d) of the Regulations.

Section 10.4 Section 704(c) Allacations. Notwithstanding anvth ing to the contrary contained herein. items of
income. gain, loss, and deduction with respect 10 property contributed 10 the Company’s capital will be allocated among the
Members so as to take into account any variation between book value and basis, to the extent and in the manner prescribed
by Section 704(c) of the Code and related Treasury Regulations.

Section 10.5 Member Nonrecourse Deductions. Irems of the Company’s loss, deductions, and expenditures
described in Section 705(a)(2)(B) of the Code that are attributable to the Company’s nonrecourse debt and are characterized
as Member nonrecourse deductions under Section 1.704-2(1) of the Regulations will be allocated to the Members® Capital
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Accounts in accordance with Section 1.704-2(i) of the Regulations.

Section 10.6 Minimum Gain Chargeback. Notwithstanding anything to the conirary contained herein, if there
is'a net decrease in Company “minimum gain,” as defined in Sections 1.704-2(b)(2) and 1.704-2(d) of the Regulations,
during a taxable year. each Member shall be specially allocated, before any other allocation. items of income and gain for
such taxable vear (and. if necessary, subsequent years) in proportion o cach Member's share of the nel decrease in
Company “minimum gain.” This Section is intended to comply with the “minimum gain chargeback™ provisions of Section
1.704-(2){f) of the Regulations.

Section 10.7 Curative Allocations. If the special allocations set forth in this Article X result in C apital
Account balances that are different from the Capital Account balances the Members would have had if the special
allocations were not required, the Company will allocate ofher items of income. gain, loss. and deduction in any manner it
considers appropriate 10 offset the effects of the special allocations on the Members® Capital Account balances. Any
offsetting allocation required by this article is subject to and must be consistent with the special allocations.

Section 10.8 Compliance with Code Section 704(b). The allocation provisions contained in this Article X are
intended to comply with Code Section 704(b) and the Treasury Regulations promulgated thereunder and shall he
interpreted and applied in a manner consistent therewith.

Section 10.9 No Limitation, The provisions of this Article X shall not be construed to limit the power and
authority of the managers to issue additional Units pursuant to Section 3.1. and subject 1o compliance with Article I'V. and
admit additional Members pursuant 1o Scction 2.2 hereof, which issuance and/or admission may require the amendment or
modification of some or all of the provisions of Section 3.1 and this Article X.

ARTICLE X1
DISTRIBUTIONS

Section 11.1 Distribution of Company Funds. Generally. The Board shall cause the Company 1o make the
distributions required by Seetion 11.2, to the extent that funds are legally available therefor. All other funds and assets of
the Company which are determined by the Board, in their sole discretion, 1o be available for distribution shall be distributed
to the holders of Units in accordance with the priorities set forth in Sections 11.3 and 11.4 below. No Member shall be
entitled to any distribution or payment with respect to his interest in the Company except as set forth in this Agreement.

Sectipn 11.2 Tax Disiributions. On or before March 31 of cach Fiscal Year. the Company may. subject 1o the
Board’s discretion. distribute to each Member an amount equal 10: (a) the Company’s net 1axable income and gain allocable
ta such Member for the immediately prior Fiscal Year less any cumulative net losses previous! y allocated 1o such Member
and not previously used under this Section 11.2 to reduce a-distribution 1o such Mepber, multiplied by (b) the sum of the
highest marginal federal and state income tax rates and capital gains tax rates, as the case may be. applicable 1o individuals
(assuming that each Member pays tax at the highest applicable combined federal and state income and capital gains lax
rates for married individuals filing jointly and wking into account, in determining federal taxable income. any allowible
deduction for state income taxes). for the Fiscal Year for which the net taxable income or gain is allocable. Notwithstanding
the foregoing. no distributions under this Section 11.2 shall be made if the Board determines that such distributions are
prohibited under applicable law or are not prudent given the Company’s financial position. Such distributions shall be in
additon to distributions under Section 11.3. In the event that the Company has insufficient funds to make the distribation
required by this Section 11.2. any distribution under this Section 11.2 shall be made in proportion to the amounts that
would be distributed pursuant to this Section 11.2 assuming the Company had sufficient funds to make the full distribution
required by this Section 11.2 and any such shortfall in any distribution under this Section 11.2 shall be made as soon as
Company funds are available to make such distribution.

Section 11.3 Distributions Generally. Subject to the provisions of Sections 11.1. 11.2 and 11.4 and subject to
the economic rights of the Units, if'any, issued under Section 3.1, Distributable Cash Flow and ather assets of the Company
determined by the managers 1o be available for distribution shall be distributed on 4 regular basis in the discretion of the
managers and in compliance with Utah law in accordance with the formula outlined in Section 10.1 of this A greement,

Section 11.4 Distribution Upon Liguidation or Dissolution. Notwithstanding any provision of this Aereement
to the contrary, in the event the Company (or a Member's inierest therein) is “liquidated” within the meaning of Treas. Reg.
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& 1,704-1(b}2)(ii}(g), then any distributions shall be made pursuant to Section 13.2 1o the Members (or such Member, as
appropriate) in amounis not in excess of their positive Capital Account balances pursuant 1o Treas. Reg. § 1.704-
L(b}2)(1i)(H)( 2}, adjusted to reflect all allocations of income, gain, loss and deduction and 1o refleet any revaluation of
Capital Accounts under Section 9.1,

Section 11.3 No Limitation. The provisions of this Article XI shall not be construed to limit the power and
authority of the Manager to issue additional Units pursuam to Section 3.1, and, subject to compliance with Article TV,
admit additional Members pursuant w Section 2.2 hereof. which issuance and/or admission may require the amendment or
modification of some or all of the provisions of Section 3.1 and this Article X1,

Section 11.6 Definitions. As used in this Article X1, the following terms have the following meanings:

(a) “Distributable Cash Flow™ means all cash received by the Company less the sum.of the following 1o the extent
paid or set aside by the Company: (i) all cash expenditures incurred incident to the operation of the Company’s business;
(i1) distributions under Section 11.2; and (iii) Reserves.

(b) “Reserves™ means, with respect to any penod, funds sef aside or amounts allocated during such period to
reserves which shall be maintained in amounts reasonably determined by the Board to be sufficient far debt service or other
costs or expenses incident to the ownership and operation of the Company’s business.

ARTICLE XII
TRANSFERS OF INTERESTS

Section 12,1 General Restrictions on Transfer. No Member may give. sell, assign. transfer, exchange, pledge
or grant a security interest in or otherwise dispose of any Units (each such activity a “Transfer”™) except as provided in this
Article XIT and under the terms of any agreement pursuant to which the Member acquired. The Company and its Manager
and Members shall be entitled to treat the record owner of Units as the absolute owner thereof in all respects, and shall
incur no liability for distributions of cash or other property made in good faith to such owner uatil, subject to compliance
with this Article X11, such time as a written assignment of such Units has been received and accepied by the managers and
recorded on the books of the Company. The managers may refuse to accept and record an assignment until the end of the
next successive quarterly accounting period of the Company.

Section 12.2 Permitted Transfers. The following Transfers shall be permitied without compliance with
Section 12.4 hereof. but shall be subject to the requirements of Section 12.3 hereof:

{a) All but not less than all of a Member's Units may be transferred from time (o time in connection with (i) any
proceeding under the federal bankrupicy laws or any applicable federal or state laws relating to bankruptey, insolveney. or
the relief of debtors and subject to the requirements and provisions thereof, or (i) a tax-free reorganization. merger or
consolidation of the Company: provided, however, that in either case the transferee of a Member's Units shall obtain the
cconomic rights of the transferring Member but shall not become a Member, and shall have no voting rights as a Member,
unless authorized by the Board,

{(b) All but not less than all of a Member's Units may be transferred from time (o time to (i) the suceessor to such
Member by way of merger, consolidation, or sale of all or substantially all of such Member's assets, or (i) an Affiliate of a
Member: provided. however, that in cither case the transferee of a Member's Units shall obtain the economic rights of the
transferring Member but shall not become & Member, and shall have no voting rights as a Member, unless authorized by the
managers. For purposes of this paragraph, an “Affiliaie” s any person or entity that, directly or indirectly, controls or is
controlled by, or is under common control with, such Member, or is a spouse. parent, sibling or lineal descendant of a
Member. For the purpose of this definition, “control™ (including the terms “controlling™. “controlied by” and “under
common control with™). as used with respeet to any entity, means ownership of 10% or more of the voting securities of
such entity.

(¢) All or any portion of a Member’s Units may be transferred from time to time to an entity formed for estale
planning purposes for the benefit of a spouse, parent, sibling, or lineal descendant of a Member.

Section 123 Requirements for Transfer. Every Transfer permitied hereunder, including Transfers permitied
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by Section 12.2. shall be subject to the following requirements:

{#) The transferee shall establish that the proposed Transfer will not cause or result in-a breach of any agreement
binding upon the Company or any violation of law, inciuding without limitation, federal or state securities taws, and that
the proposed Transfer would not cause (i) the Company to be an investment company as defined in the Investment
Company Actof 1940, as amended or (ii) the registration of the Company’s securities under federal securities laws:

{b) The transieree shall establish to the satisfaction of the Manager thai the proposed Transfer would not (i)
adversely affect the classification of the Company as a partnership for federal or state tax purposes, (1) cause the Company
to fail to qualify for any applicable regulatory safe harbor from treatment as a publicly rraded partnership treated as a
corporation under Code Section 7704, or (iii) have a substantial adverse effect with respect 1o federal income taxes payable
by the Company. Menibers holding a majority of Common Units, or Members holding a majority of Preferred Units: and

(¢} The transferee shall execute a counterpart of this Agreement and such other documents or instruments as may
be required by the Manager to reflect the provisions hereof. and the transferred Units shall continue to be subject to all
restrictions under this Agreement. Until the foregoing requirements are met, the Company need not recognize the transferee
for any purpose under this Agreement, and the transferee shall be entitled onl v 1o the rights of a transferee who is not a
Member under the Act.

Section 12.4 Right of First Refusal with Respect to Votine Units.

(#) Subject to the requirements of Section 12.3, & Member holding Voting Units may Transferall or a portion of
his Voting Units if such Member (the “Foring Unit Qfferee”™) receives & written offer (a * Fating Unit Offer™) made in good
faith by a third party (the “Foting Unit Offeror”) 1o purchase all but not less than all of the Member's Voting Units for cash
or cash equivalents, notes or other readily marketable funds or securities, and the Voting Unit Offeree gives the Company a
right of first refusal 10 purchase such Voting Units on the same terms and conditions as are stated in the Votin g Unit Offer
(subject to Section 12.4(c)). The Voting Unit Offer shall be bona fide, shall be the result of arms-length negotiations
between the Voting Unit Offeree and the Voting Unit Offeror and shall set forth the name of the Voting Unit Offeror, the
Voting Units 10 be transferred, the price and other terms of the Voting Unit Offer and any other relevant material
information available regarding the proposed Transfer. The Voting Unit Offeree shall deliver copies of the Voting Unit
Offer to the managers (the “Foting Unit Offer Notice™).

(b) The Company, absent any other outstanding option held by i(. if any, shall have an option, exercisable by the
managers {(and when applicable, a Majority of managers). to acquire all or any part of the Voting Units being offered at the
price, terms and conditions set forth in the Voting Unit Offer Notice. The Company shall have thirty (30) days from receipt
of the Voting Unit Offer Notice by the Company in which to notify the V oting Unit Offeree of its election to purchase all or
a portion of the Voting Units being offered,

(¢) The closing of the purchase by the Company of the Voting Units shall take place on a date not Jess than ten
(10} days nor more than thirty (30) days afier the election 1o purchase has been made. as specified by the Company. At the
Company’s ¢lection, the Company may pay the purchase price set forth in the terms of the Voting Unit Offer.

(d) If the Company fails to exercise its option {as described in Section 12.4(b)), in whele or in part, then for thirty
{30)-days following the expiration of such thirty (30) day period. then the V. oting Unit Offeree shall deliver the Voting Unit
Offer Notice 10 each Member holding Units and each Member holding Units shall have the right 1o purchase (on the same
terms and conditions as stated in the Voting Unit Offer Notice) the Voting Unit Offeree’s Units by giving notice (o the
Company of the number of Voting Units it would like to purchase (and the Company shall then notify the Voting Unit
Offeree). In the event that Members aversubscribe for the Voting Unit Offeree’s Units, then the V oting Unit Offeree’s
Units will be purchased pro rata by such Members based upon cach Member's interest in the capital of the Company that is
nat subject to the proposed Transfer. The closing of the purchase by the Members of the V oting Unit Offeree’s Voling
Units shall take place on a date not less than ten (10) days nor more than thirty (30) days after the Members’ thirty (30) day
option period has expired.

(e) If all or a portion of the Voting Units offered by the Voting Unit Offeree are not purchased by the Company or
the non-transferring Members, the Voting Unit Offeree may sell such Voting Units 1o the Voting Unit Offeror upon the
terrus and conditions set forth in the Voting Unit Offer Notice. provided that (i) such sale is concluded within sixty (60)

B-14



Case 18-25116 Doc 91 Filed 08/27/18 Entered 08/27/18 18:15:38 Desc Main
Document  Page 25 of 29

CONFIDENTIAL EXCHANGE AND RIGHTS OFFERING MEMORANDUM

days aficr the expiration of the period in which the Members holding Units have forfeited their rights under this Section
12.4, and (ii) the Voting Unit Offeror complies with all of the provisions-of Section 12.3. If such sale is not concluded
during such sixty (60) day period, the Voting Unit Offeree may not transfer such Voting Units unless such Yoting Unit
Offeree again complies with the provisions of this Section 12.4.

Section 12.5 Right of Redemption of Units. Unless such right is restricted by the terms by which a Unit is
issued, the Company may redeem Preferred Units at any time by satisfying the conditions for redemption as established by
such terms,

Section 12.6 Effect of Transfer,

relieved of Hability with respect 1o the transferred Units arising or aceruing under this Agreement on or afier the effective
date of the Transfer, unless the transferor affirmatively assumes such liability: provided, however. that the transferor shall
not be relieved of any liability for prior distributions and unpaid Contributions, if any. unless (he transferee affirmati vely

assumes such liabilities,

{a) If the transferee is admitied as a Member or is already a Member, the Member transferring his Uniis shall be

(b) Any person who acquires in any manner any Units, whether or not such person has accepled and assumed in
writing the terms and provisions of this Agreement or heen admitted as a Member, shall be deemed by the acquisition of
such Units to have agreed to be subject to and bound by all of the provisions of this Agrcement with respect to such Units,
including without limitation. the provisions hereof with respect o any subseguent transfer of such Units.

Section 12.7 Prohibited Transfers. Any transfer in violation of any provisions of this Agreement shall be null
and void and ineffective 10 transfer any Uniis and shall not be binding upon or be recognized by the Company. and any
such transferce shall not be tremted as or deemed to be o Meniber for any purpose. In the event that any Member shall at any
time transfer Units in violation of any of the provisions of this Agreement, the Company and the other Members, in
addition to all rights and remedies at law and equity, shall have and be entitled 1o an order restraining or enjoining such
transaction, it being expressly acknowledged and agreed that damages at law would be an inadequate remedy for a transfer
i violation of this Agreement.

ARTICLE XIII
DISSOLUTION, LIQUIDATION, AND TERMINATION; INCORPORATION

Section 13.] Dissolution.
() The Company shall dissolve and its affairs shall be wound up upon the first o occur of the following:

(i) the writien consent of the Board and the requisite consent of the halders of Units set forth in A rticle
IV:

(11) @ consolidation or merger of the Company in which it is not the resulting or surviving entity,
(iii) the eniry of 4 decrec of Judicial dissolution under the Act: or
(iv) 99 years from the Effective Date of this Agreement.

(b) The Company shall not dissolve or be terminated upon the death, retirement, resignation, expulsion,
bankruptey or dissolution of any Member.

{¢) The managers shall promptly notify the Members of the dissolution of the Company.

Section 13,2 Liguidation. Upon dissolution of the Company. the Board shall act as its liquidating trusiee or
the Board may appoint one or more managers or Members as the liquidating trustee. The liquidating trustee shall proceed
diligently to liquidate the Company. to wind up its affairs.and to make final distributions. Subject to the economic rights of
the Units, if any. issued under Section 3.1, the Board shall sell or otherwise liquidaie all of the assets of the Company as
promptly as practicable (except to the extent the Manager may determine fo distribute any assets to the Members in kind),
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shall apply the proceeds of such sale and the remaining Company assets in the following order of priority:

() First, payment of creditors. including Members and managers who are creditors. 1o the extent ofherwise
permitied by law, in satisfaction of liabilities of the Company., ofber than liabilisics for distributions to Members:

(b) Second. 10 establish any reserves that the Board deems reasonably necessary for contingent or unforeseen
obligations of the Company and, at the expiration of such period as the Manager shall deem advisable. the balance then
remaining in the manner provided in Section 13.2(c) and 13.2(d);

(¢} Third, to the extent the holders of Preferred Units have not been distributed an aggregate amounl equal to their
respective Contributions with respect (o its Preferred Units. one hundred percent (100%). to the holders of Preferred Units
-d5.3 group, on a pro-rata basis. until each holder of Preferred Units has been distributed an aggregale amount equal 1o one
hundred percent (100%) of its Contributions with respect to its Preferred Units: and

(d) Fourth, any excess shall be distributed to the holders of Common Units as a group. on a
pro-rata basis.

The costs of dissolution and liquidation shall be an expense of the Co mpary. Until final distribution, the
liquidating trustee may continug 1o operate the business and properties of the Company with all of the power and authority
of the Manager, As promptly as possible afier dissolution and again afier final liquidation. the liquidating trustee shall cause
an-accounting by a firm of independent public accountants of the Company's assets. liabilities, operations and fiquidating
distributions 1o be given (o the Members,

Section 13.3 Certificate of Cancellation. Upon completion of the distribution of Company assets as provided
berein, the Company shall be terminated, and the managers (or such other person or persons as the Act may require or
permit) shall take all actions necessary to terminate the existence of the Company.,

Section 13 .4 Right to Convert to Corporate Form. The Company May convert into one or more corporations
(the “Continuing Corporation(s)"}, by such means (including, without Bmitation, merger or consolidation or other business
combination, transfer of all or a part of the Company’s assets andfor transfer of the Members® respective Units) as the
Manager may reasonably select.

Upon such conversion:

(a) The Units of each Member shall be exchanged for, or otherwise converted into. Units of common stock of such
corporation or corporations representing an equity interest therein equivalent fo such Member’s equity interest in the
Company. The managers and the Company agree 1o use rezsonable efforts io structure such conversion so that the
Members' ownership of their Units will be “tacked™ to their ownership of the Units of the Continuing Corporation’s capital
stock for the purposes of determining such Members' compliance with the requiremenis of Rule 144 of the Securities Act
0l 1933, as amended. and so that the conversion to such corporation or corporations is structured in a tas-advantaged way.

{b) The sharcholders of such corporation or corporations. and such corporation or corporations, in the event of
such a conversion, shall enter inio:

(i) a sharcholders agreement on terms substantially equivalent (o those contained in this Agreement, and

(ii) such other documents and instruments as are customarily entered into by shareholders of corporations
entering into venture capital or similar transactions. in each case in the form customarily used for documents and
instruments of similar nature in such transactions and otherwise reasonably acceptable to the managers.

(c) Power of Artorney. Subject to Article IV, each person which now or hereafier is a Member of the Company. or
serves as a Manager of the Company. by execution of this Agreement. an amendment hereto or an instrument
acknowledging that such person is bound hereby. irrevocably constitutes and appoints the Board and any person designated
by the Board to act on his behalf for the purposes of this Section 13.4. and each of them acting singly, such person’s true
and lawful agent and attorney-in-fact with full power and authority in such person’s name, place, and stead 1o execute,
acknowledge. deliver, swear 10, file, and record at the appropriate public offices any and all agreements. instruments. and
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other documenis (including, without limitation, the organizational documents of the corporation or corporations into which
the Compuny may be converted as contemplated by this Section 13.4, the agreements among the shareholders of such
corporation or corporations and/or such corporation or corporations referred to in this Section 13.4, and insiruments of
assienment and transfer assigning the assets of the Company or the Members® respective Common Units in the Company,
as the case may be, 1o such corporation or corporations in order to effectuate such conversion as contemplated by Section
13.4) as are necessary orappropriate, in the reasonable opinion of the Board or such person designated by them. 1o
implement and effectuate the provisions of this Section 13.4, which the power of attormey is hereby agreed and
acknowledged to be irrevocable and coupled with an interest, in recognition of the fact that the Member will be rel ying
upon the power of the Board or such person designated by them to act as contemplated by this Section 13.4 in connection
with the conversion of the Company into a corporation or corporations and the other matters contemplated by this Section
13.4, and shall survive any death, retirement, resignation, withdrawal, expulsion. removal, bankruptey. dissolution. or
adjudication of incompetence or insanity of an v Member or Manager until such time as the provisions of this Section 13.4
have been implemenied and effectuated o the reasonable satisfaction of the Manager or its relevant designee.

ARTICLE X1V
GENERAL PROVISIONS

Section 14,1 Notices. Except as expressly set forth (o the contrary in this A greement. all notices, requests, or
consents required or permitied 1o be given under this Agreement must be in writing and shall be deemed 10 have been given
(i) three (3) days afier the date mafled by registered or certified mail, addressed to the recipient, with return receipt
requested, (1i) upon delivery to the recipient in person or by courier, or (i1} upon receipt of a facsimile or email
transmission by the recipient. Such notices, requests, and consents shall be given (a) 10 Members at their address on
Schedule AL or such other address or numbers as a Member may specify by notice 10 the Company. or (b) 1o the Companay
or the managers at the address of the principal office of the Company specified in Section 1.3, or at such other location as
the Company shall have specificd in writing to the Members as its principal office. Whenever any notice is required 10 be
given by law, the Articles. or this Agreement. a writien waiver thereof, sizned by the person entitled 1o notice. whether
before or afier the time stated therein. shall be deemed equivalent to the giving of such notice.

Section 14.2 Entire Avreement. This Agreement constitutes the entire agreement of the Members and the
managers relating 1o the Company-and supersedes all prior contracts or agreements with respect to the Company, whether
oral or written.

Section 14.3 Utah Governing Law: Consent to Utab Jurisdiciion. This A greement 1s governed by and shall be
construed in accordance with the law of the State of Utah, exclusive of its conflict-of-laws principles. The partics to this
Agreement hereby consent 1o the exclusive jurisdiction of the courts of the State of Utah in connection with any matier or

dispute arising under this Agreement or between them regarding the affairs of the Company.

Section 14.4 Amendment or Modification. This Agreement may be amended or modified from time fo time
only by a written instrument signed by Members having a majority of the Voting Units and by the Board {or a Majority of
managers when applicable): except (a) thatan amendment or modification increasing any lability of & Member to the
Company or its Manager or Members, or adversely affecting the fimitation of the liability of a Member with respect to the
Company. shall be effective only with that Member's consent. or (b} as otherwise set forth in this Agreement, icluding
without limitation as provided under Article IL. Section 3.1, Article IV. and Article XIIL.

Scetion 14.5 Binding Effect. Subject 1o the restrictions on Transfers set forth in this Agreement, this
Agreement is binding on and inures 1o the benefit of the parties and their respective heirs, legal representatives, successors
and assigns.

Section 14.6 Severability. In the event of a conflict between the provisions of this Agreement and any
provision of the Articles or the Act. the applicable provision of this Agreement shall control. to the extent permitted by law.
I any provision of this Agreement or the application thereof to any person or eircumstance is held invalid or unenforceable
1o any extent, the remainder of this Agreement and the application of that provision shall be enforeed to the fullest extent
permitied by law.

Section 14.7 Further Assurances. In connection with this Agreement and the transactions contemplaied
hereby. each Member shall execute and déeliver any additional documents and instruments and perform any additional acts
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that may he necessary or appropriate to effectuate and perform the provisions of this Agreement and those transactions. as
requesied by the managers,

Section 14,8 Waiver of Certain Rights. Each Member irrevocably waives any right it may have o maintain
any action for dissolution of the Company, for an accounting, for appointment of a liquidator, or for partition of the
property of the Company. The failure of any Member to insist upon strict performance of a covenant hereunder or of any
obligation hereunder. irrespective of the length of time for which such failure continues, shall not be a waiver of such
Member's right to demand sirict compliance herewith in the future. No consent or waiver, express or implied. to or of any
breach or default in the performance of any abligation hereunder, shiall constitute a consent or waiver to or of any other
breach or default in the performance of the same or-any other obligation hereunder,

Section 14,9 Notice io Members of Provisions of this Avreement, By executing this Agreement (or an y
subscription or other agreement which incorporates this Agreement by reference), each Member acknowledges that such
Member has actual notice of (a) all of the-provisions-of this. Agreement and (b) all of the provisions of the Articles. Fach
Member hereby agrees that this Agreement constitutes adequaie notice of all such provisions, and each Member hereby
waives any requirement that any further notice thereunder be given,

Section 14.10 Third Party Beneficiaries. The provisions of this A greement are not intended 10 be for the benefit
of any creditor or ather person 10 whom any debts or obli gations are owed by, or who may have any claim against, the
Company or any of its Members, officers or managers, except for Members. officers or managers in their capacities as such.
Notwithstanding any contrary provision of this Agreement, no such creditor or person shall obtain any rights under this
Agreement or shall. by reason of this Agreement. be permitted to make any claim againgt the Company or any Member,
officer, or Manager,

Section 14.1] Interpretation. For the purposes of this Agreement, terms not defined in this Agreement shall be
defined as provided in the Act; and all nouns, pronouns and verbs used in this Agreement shall be construed as maseuline,
feminine, neuter. singular, or plural. whichever shall be applicable. Titles or captions of Articles and Sections contained in
this Agreement are inserted as a matier of convenicnee and for reference. and in no way define. limit, extend or deseribe the
scape of this Agreement or the intent of any provision hereof,

Section 14,12 Counterparts. This Agreement may be executed in any number of counterparts with the same
effect as if all parties had signed the same document. and all counterparts shall be construed together and shall constitute
the same instrument.

Section 1413 Confidentiality. Each Manager and Member shall hold in strict confidence, and will not use, any
confidential or proprictary data or information obtained from the Company with respect (o the Company’s business or
financial condition or otherwise, Information generali v known in the industry or which has been disclosed by third parties
which have a right to do so shall not be deemed confidential or proprietary information for purposes of this Section 14.13.

Remainder of page intentionafly lefi blank; signaiere page to follow
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement 10 be effective as of the Effective Date first set
forth above,

COMPANY:

THE FALLS EVENT CENTER LLC
a Utah Timited liability company

B Date: August 6, 2013

INITIAL MEMBER:

EFALLS CORPORATION
a Utah corporation

By: - : (ﬁm‘ﬁ\t __________ __ Dae: Avoust 6, 2013

'Siex:‘cTDown._ -Pré;E:";u and CEQ

ADMITTED MEMB LIRS:

All Members now and hercafter admited as Members, pursuant to powers now and hereafier executed in favor of. and
granted and delivered to. the Company's Managers.

S[chDEwn_. .isl'eﬁi"dé.l-ll and CEQ T
as Agent

By Y_/ e ... Date: August 6, 2013
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