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IN THE UNITED STATES BANKRUPTCY COURT FOR THE DISTRICT OF UTAH
CENTRAL DIVISION

In re:

THE FALLS EVENT CENTER LLC, a
Utah limited liability company,

Address:   9067 S 1300 W, #301
West Jordan, UT  84088,

Tax I.D. No. 90-1023989,

Debtor in Possession.

Bankruptcy Case No. 18-25116

Chapter 11

Honorable R. Kimball Mosier

[Filed Electronically]

DEBTOR’S MOTION FOR APPROVAL OF PROCEDURES FOR CREATING A 
BOARD OF MANAGERS

______________________________________________________________________________

The Falls Event Center LLC (“TFEC” or the “Debtor”), which is the Chapter 11 debtor-

in-possession in the above-entitled case, through counsel, hereby moves the Court for entry of an 

order approving procedures for creating a Board of Managers for the Debtor.
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INTRODUCTION

Until shortly before its bankruptcy filing, the Debtor was completely controlled and 

managed by its founder, Steve Down.  Mr. Down was replaced for a short time by Brooks 

Pickering.  Mr. Pickering then resigned and Gil A. Miller, who had previously been appointed as 

Chief Restructuring Officer, was appointed as the sole manager of the Debtor.

The Debtor now wishes to establish a board of managers to govern the Debtor and 

provide direction to Mr. Miller. The purpose of this motion is to (1) provide notice and an 

opportunity to be heard to all interested parties (especially to all potential members, owners, and 

investors of the Debtor) of the proposed procedures for nominating and voting upon a board, and 

(2) obtain the approval of the Court for the proposed procedures.

IDENTIFYING THE MEMBERS OF THE DEBTOR

Under the direction of its Chief Restructuring Officer, Gil A. Miller, and with the 

assistance of Rocky Mountain Advisory and employees of the Debtor (including the Debtor’s 

investor relations manager), the Debtor has worked diligently to identify all parties who have or 

may have an ownership interest in the Debtor and therefore should be considered “members” of 

the Debtor. The Debtor relied upon three main sources of information to identify equity owners.

First, prior to the bankruptcy filing, the Debtor kept detailed spreadsheets with 

information for each investor (the “Debtor Spreadsheets”). These spreadsheets were regularly 

updated, and they appear to be largely accurate.  Second, the Debtor issued membership 

certificates to investors (“Membership Certificates”).  And, third, the Debtor issued Schedule 

K-1 forms to equity holders for their 2017 tax returns (“K-1s”). In nearly all instances, the 
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information from these three separate sources matches up.  In the few cases in which there were 

discrepancies, RMA was able to reconcile the differences as explained below.

The Debtor began its analysis by reviewing the K-1s from the 2017 tax return and 

capturing all investor names and capital account percentages.1 The Debtor then compared the 

list of parties who received a K-1 to the list of parties who had received Membership 

Certificates.  Any differences between the names on the K-1s and Membership Certificates were 

identified.  When there were variations in the names, the Debtor relied upon the name as listed 

on the Membership Certificate.2 In instances where K-1s were issued to a party without a unit 

certificate, the name on the K-1 was used.

Next, the Debtor compared the capital percentages from the K-1s with the percentages 

recorded in the Debtor Spreadsheets.  Any differences between the ownership percentages from 

the K-1s that were issued and the Debtor Spreadsheets were identified.  The Debtor determined 

that all such differences were due only to the manner in which the units were allocated in the 

Debtor Spreadsheets, and all differences have been resolved.

The Debtor continued its analysis by comparing the number of units on each Membership 

Certificate to the number of units attributed to each party in the Debtor Spreadsheets.  The 

Debtor determined that where differences existed, the Membership Certificates should control.

In the few cases in which investors were not issued a Membership Certificate or a copy of the 

Membership Certificate could not be found, the Debtor relied upon the number of units listed in 

the Debtor Spreadsheets.

1 The K-1s do not contain unit amounts but only ownership percentages.
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After the Debtor compared all Membership Certificates to the Debtor Spreadsheets, and 

after it identified the number of units owned by each investor, very few further adjustments were 

needed.  On two occasions, equity holders lacked a Membership Certificate for common units, 

but the equity holders did have a preferred unit certificate.  Using a specific investor conversion 

ratio from the unit certificate, the Debtor was able to determine the number of common units 

owned.

In one instance, an adjustment was made to account for a transfer of units that took place

in 2018 from one equity holder to another.  The Debtor relied upon sworn testimony to support 

this adjustment.  In addition, an adjustment was made for two investors whose units were split 

due to divorce. The Debtor relied upon the provisions of the divorce decree and letters from both 

parties.

The final list that the Debtor has prepared of equity holders and their respective voting 

units is attached hereto as Exhibit A.3 The Debtor proposes that all parties listed in Exhibit A be 

allowed to vote and that they be given the number of votes listed in the second column of Exhibit 

A. While Steve Down is listed on Exhibit A, the Debtor proposes that Steve Down not be 

allowed to vote.  The Debtor is seeking a voluntary agreement from Steve Down that he will not 

vote and that his units will not be used for purposes of voting.

2 The variations were typically minor, such as the use of a full middle name on the K-1 but use of a middle initial on 
the Membership Certificate.

3 Members are listed in alphabetical order by their first name.
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THE PURPOSE AND COMPOSITION OF THE GOVERNING BOARD

The Debtor wishes to create a Board of Managers to set policy for the company and give 

direction to the Chief Restructuring Officer. In addition, the Board will have the opportunity to 

ratify bankruptcy filings, the appointment of officers, and any other such matters that may be 

appropriate.  The Board of Managers will be elected by and will represent the Debtor’s equity 

holders.

The Operating Agreement of The Falls Event Center LLC (the “Operating Agreement”) 

provides that the board of managers of the company consist of at least one “but no more than 

seven (7) managers.”  [Operating Agreement, Sec. 5.1.]  The Debtor proposes that the Board of 

Managers consist of five managers and that these five managers be selected by a vote of the 

members listed in Exhibit A.

NOMINATIONS OF AND VOTING FOR BOARD MEMBERS

The Debtor will seek nominations for board members from the equity holders listed in

Exhibit A.  The Debtor proposes a process by which equity holders will receive two written 

notices from the Debtor by mail.  The first notice (the “First Notice”) will notify equity holders 

of the following:

The Debtor seeks nominations of individuals to serve on the Debtor’s board of managers,

and desires to fill five open seats on the board of managers.

Board members will set policies for the company and provide overall guidance.  They 

will not be responsible for day-to-day operations, and they will not receive compensation.
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Mr. Miller, who is the Chief Restructuring Officer of the Debtor, will not serve on the 

board, and members should not nominate him.

Written nominations for board members must be received by the Debtor within 14 

calendar days of the date of the First Notice.  These nominations should include the name 

and contact information for the nominee.  Nominees do not need to be investors or equity 

holders.

The Debtor will review all timely received nominations and verify that the nominees are 

willing to serve.

A physical meeting to vote on members of the board will be held at the offices of Ray 

Quinney & Nebeker during the week of December 17, 2108.  An exact date and time will 

be provided in the First Notice.  Members may vote by attending the meeting in person or 

by granting a proxy to someone else to attend the meeting and vote on their behalf.

A copy of the proposed First Notice is attached hereto as Exhibit B.  A copy of the proposed 

form for nominating board members is attached hereto as Exhibit C.

Once the slate of nominees has been finalized, the Debtor will send a second written 

notice to all of the parties listed in Exhibit A by mail (the “Second Notice”).  The Second Notice 

will notify equity holders of the following:

The list of nominees will be provided to the equity holders.

The equity holders will be reminded of the date, time, and place for the physical meeting.
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The equity holders will be reminded that in order to vote they must either attend the 

meeting in person or appoint a proxy who will appear at the meeting and vote on their 

behalf.

A proxy form will be provided for the use of any equity holders who wish to appoint a 

proxy.

Equity holders will be informed that they may divide their units and vote for different 

nominees. For example, if an equity holder has a total of 10,000 units, the equity holder 

could vote 4,000 units for one nominee and 6,000 units for another nominee.

A copy of the proposed Second Notice is attached hereto as Exhibit D.  A copy of the proposed 

proxy is attached hereto as Exhibit E.

PROCEDURES FOR THE MEETING OF MEMBERS

As stated above, a physical meeting of the Debtor’s members will be held during the 

week of December 17, 2018, to create a board of managers, to vote on the members of the board,

and to address such other matters of corporate governance as might be necessary or appropriate.

According to the Operating Agreement, a notice of a meeting of members must be provided “not 

less than ten (10) nor more than fifty (50) days before the meeting.” Therefore, the Debtor plans 

to send the First Notice by about November 15, 2018 (by which time the Debtor hopes to have 

obtained the Court’s approval for its proposed procedures).  The Second Notice will be mailed at 

least ten days before the meeting of members.

The Operating Agreement requires a quorum to be present at the meeting and states that 

“[m]embers holding a majority of the Voting Units) as defined in Section 2.3(c)) at a meeting 
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shall constitute a quorum.” [Sec. 2.3(b).]  In order to allow for the broadest possible 

participation and to ensure that a quorum is obtained, the Debtor intends to inform equity holders 

that the Operating Agreement allows them to appoint a proxy. Because the meeting of members 

will have to be adjourned if a quorum is not present, the Debtor will use its best efforts to ensure 

that members either attend the meeting or return the proxy form.

A copy of the proposed ballot for the meeting of members is attached hereto as Exhibit 

F.

MOTION

The Debtor believes that Gil Miller is not only its Chief Restructuring Officer but also its 

sole and duly-appointed manager.  However, the Court and the United States Trustee believe that 

Mr. Miller should report to an independent governing body.  In order to create this governing 

body and in order to ensure that the equity owners of the Debtor can oversee the management of 

the Debtor, the Debtor wishes to create a board of managers to govern the Debtor.

The Debtor wishes to proceed by motion in order to provide notice and an opportunity for

all interested parties to be heard regarding the proposed procedures for nominating and voting 

upon a board.

The Debtor also seeks the Court’s approval for the proposed procedures. It is in the best 

interests of the Debtor for there to be finality regarding the board and its authority once all 

interested parties have had an opportunity to be heard.  Section 105 of the Bankruptcy Code 

gives the Court broad power to issue orders that are appropriate to carry out the purposes of the 

Code.  This broad power is sufficient to allow the Court to issue an order approving the 
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procedures set forth above so that a board can be created, so that questions regarding the 

legitimacy of the board will not arise later, and so that the affairs of the Debtor can be handled 

efficiently and economically.

CONCLUSION

For the foregoing reasons, the Debtor respectfully requests that the Court approve the 

Debtor’s proposed procedures for creating a board of managers.

DATED this 19th day of October, 2018.

RAY QUINNEY & NEBEKER P.C. 

/s/ Brent D. Wride
Brent D. Wride
Counsel for the Debtor in Possession

CERTIFICATE OF SERVICE

I hereby certify that on October 19, 2019, the foregoing document was electronically 

filed and therefore served via ECF on all parties that have entered an electronic appearance in 

this case, including the United States Trustee. In addition, notice of this motion and a copy ofhte 

motion will be sent by United States Mail, postage prepaid, to all parties listed on the mailing 

matrix currently on file with the Court, which includes all parties listed in Exhibit A hereto.

/s/ Brent D. Wride

1469547
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