Case 18-27111

Doc 5

Filed 10/04/18 Entered 10/04/18 16:19:39
Document
Page 1 of 19

Desc Main

Richard C. Terry, USB No. 3216
TERRY JESSOP & BITNER
341 South Main, Suite 500
Salt Lake City, Utah 84111
Telephone: 801/534-0909
Facsimile: 801/534-1948
Email: richard@tjblawyers.com
Attorneys for RLS Capital, Inc., an Arizona Corporation
___________________________________________________________________
IN THE UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF UTAH
CENTRAL DIVISION
_____________________________________________________________________
In re:

Bankruptcy No. 18-27111rkm

The Falls of Littleton, LLC,

Chapter 11

Debtor.

Filed Electronically

MOTION FOR RELIEF FROM THE
AUTOMATIC STAY OR IN THE
ALTERNATIVE TO PROHIBIT USE
OF CASH COLLATERAL
_____________________________________________________________________
RLS Capital, Inc., an Arizona Corporation (“RLS”) , by and through the undersigned
counsel of Terry Jessop & Bitner, hereby moves the above entitled Court for relief from the
automatic stay to allow RLS to complete its foreclosure halted by the filing of this
bankruptcy petition in order to realize the outstanding obligation due and owing, and to
protect collateral pledged to it by the Debtor. This motion is made pursuant to Sections
362 and 363 of the United States Bankruptcy Code and Rule 4001, of the Rules of
Bankruptcy Procedure. The property which RLS seeks to foreclose and recover is more
particularly defined below. RLS’s right to foreclose and exercise its rights and remedies
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is based upon the loan documents defined below, as well as applicable state law. RLS’s
right to prohibit use of cash collateral is based upon the assignment of rent provisions of
the loan documents and the debtor’s use of collateral pledged to RLS which generates
income. RLS asserts that there is a lack of equity in the property and that the property is
not necessary for an effective reorganization. RLS also asserts that cause exists for
termination of the automatic stay, including an inability to adequately protect RLS, as well
as a failure to provide any adequate protection and the unauthorized use of rents
generated from the property. Additionally, cause exists to terminate the automatic stay by
virtue of the fact that the Debtor has no income and cannot propose an effective
reorganization. RLS further requests that the 14 day stay period under Rule 4001(a)(3) of
the Federal Rules of Bankruptcy Procedure be waived.
HISTORY/BACKGROUND
1.

On June 4, 2016, The Falls of Littleton, LLC, (“Falls”) executed a Promissory

Note dated May 23, 2016, in favor of RLS Capital, Inc., an Arizona corporation, in the
principal amount of $2,500,000.00 (the “Note”). A copy of the Note is attached hereto and
incorporated herein by reference as Exhibit A.
2.

The Note was secured by a Deed of Trust dated May 23, 2016, (“Trust

Deed”), wherein Debtor agreed to pledge real property and the rents generated from that
property to secure the Note located at 8199 Southpark Court, Littleton, CO 80120 and
more particularly described in the Deed of Trust, a copy of which is attached hereto and
incorporated herein by reference as Exhibit B.

Case 18-27111

3.

Doc 5

Filed 10/04/18 Entered 10/04/18 16:19:39
Document
Page 3 of 19

Desc Main

The Note was given as temporary construction financing designed to be

repaid in eighteen months after completion of the construction.
4.

In addition to pledging real property as security for the Note, the Debtor also

pledged to RLS all income and rents generated from the property pursuant to an
assignment of rents clause.
5.

Pursuant to the Loan Documents, the Borrower borrowed $2,500,000.00

from RLS with an original maturity date of June 1, 2017.
6.

The loan required the payment of all interest on a monthly basis from the

execution of the Note until its maturity at the rate of 12% per annum, or $25,000 per month.
7.

The Note also requires the Debtor to pay a late fee of 10% of any unpaid

payment, or the sum of $2,500 per month.
8.

The Note also provides for a default interest rate of 29% per annum from the

date on which the payment was due and payable until the delinquent payment is received.
9.

On June 1, 2017, the Note matured, requiring the Debtor to pay the unpaid

principal balance, which the Debtor failed to do.
10.

Debtor has completed construction of a business building on the collateral

pledged to RLS which is now operating and generating rents which were also pledged to
RLS.
11.

RLS has not consented to the debtor’s use of its rents.

12.

The Borrower defaulted under the Loan Documents by, among other things,

failing to make timely payments when due and by failing to pay its obligations under the
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Note at maturity. The last payment received by the Debtor was February 2018. Interest
accrues from February 2018 until the present at 29% per annum.
13.

As of February 9, 2018, the total payoff amount due under the Loan

Documents was not less than $3,253,880.33.
14.

Based upon the Debtor’s significant default with the entire unpaid balance

of the loan due and owing, RLS commenced a foreclosure action in the state of Colorado.
Under Colorado law, the matter was scheduled to be sold at auction on July 15, 2018.
15.

To stop the foreclosure sale, the Debtor sought chapter 11 protection.

16.

The Debtor filed a voluntary chapter 11 bankruptcy petition in Utah

Bankruptcy Court on September 24, 2018 (the “Petition Date”).
17.

Upon information and belief, the Debtor had transferred, assigned or sold all

of its revenues and rents generated from the real property which secures the Note.
18.

Upon information and belief, the value of the property may be no more than

$2,800,000.
ARGUMENT AND AUTHORITY
A. RLS is Entitled to Relief from the Automatic Stay
RLS is entitled to relief from the automatic stay on one or more grounds under
Section 362 of the Bankruptcy Code.
1.

“Cause” Exists for Relief from the Automatic Stay under Section 362(d)(1).

Section 362(d) of the Bankruptcy Code provides in relevant part: “On request of a party in
interest and after notice and a hearing, the court shall grant relief from the stay provided
under subsection (a) of this section, such as by terminating, annulling, modifying, or
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conditioning such stay—(1) for cause, including the lack of adequate protection of an
interest in property of such party in interest.” 11 U.S.C. § 362(d)(1) (2013). Courts have
routinely recognized that “cause” is not limited to lack of adequate protection. In re
Carbaugh, 278 B.R. 512, 525 (B.A.P. 10th Cir. 2002) (citing Pursifull v. Eakin, 814 F.2d
1501, 1506 (10th Cir. 1987). In re Scripps GSB I, LLC v. A Partners, LLC (In re A Partners,
LLC), 344 B.R. 114, 126-28 (Bankr. E.D. Cal. 2006).
In determining whether the automatic stay should be modified for cause, the
bankruptcy court considered five factors: “(1) an interference with the bankruptcy; (2) good
or bad faith of the debtor; (3) injury to the debtor and other creditors if the stay is modified;
(4) injury to the movant if the stay is not modified; and (5) the relative portionality of the
harms from modifying or continuing the stay.” Scripps, 344 B.R. at 127 (citations omitted).
As for the first factor, the bankruptcy court found that relief from stay would not interfere
with the bankruptcy case because the debtor’s junior lien interest in the property was
wholly unsecured and the debtor was unable to “control the liquidation of the [property].
Scripps, 344 B.R. at 127. As for the second factor, no allegations of bad faith were made
or considered. See Scripps, 344 B.R. at 127. Considering the third and fifth “cause”
factors together, the bankruptcy court found that foreclosure of the property would not
“make the [d]ebtor’s financial condition materially worse than it already is.” Scripps, 344
B.R. at 127. Turning to the fourth factor (injury to the movant if the stay is not modified),
the bankruptcy court noted that the underlying obligation to senior lienholder was in
material default and that the debt was increasing at an excessive rate (approximately
$268,000 per month.) Scripps, 344 B.R. at 127. The bankruptcy court also noted that the
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property was “not generating enough net rent to cover the accruing interest on the debt”
and the debtor could not pay adequate protection. Scripps, 344 B.R. at 127.
In this case, “cause” exists to terminate the automatic stay under the five factors
considered in Scripps.

First, modifying the stay will not interfere with the Debtor’s

bankruptcy case because the Debtor’s junior lien against the property is wholly unsecured.
The property has a value that may be as little as $2,800,000 while the total payoff owed
to RLS is the sum of $3,253,880.33. There is evidence in this case that the Debtor may
have acted in bad faith. The revenue generated from this property is not being utilized by
the Debtor, but is apparently automatically transferred to the Debtor’s parent, also in
bankruptcy. Although the Debtor pledged all income proceeds to RLS, the Debtor is
diverting those proceeds to its parent corporation without the permission of RLS and
perhaps without written documentary evidence.
In this case, foreclosure of the property will not make the Debtor’s financial condition
any worse than it already is. There is no equity in the property to satisfy junior lien
interests. While foreclosure may harm the parent corporation, it will not harm the Debtor.
Per diem interest on the debt to RLS is $60,416.67 per month and continues to accrue
while this bankruptcy is pending.
2.

There is no Equity in the Property. Section 362(d)(2) of the Bankruptcy Code

provides that a party in interest is entitled to relief from the automatic stay if “the debtor
does not have an equity in such property” and “such property is not necessary to an
effective reorganization.” 11 U.S.C. §361(d)(2). Under the first element, Debtor lacks
equity in the property. RLS believes that the “as is” market value of the property may only
be around $2,800,000. The debt owing to RLS is currently $3,253,880.33.
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Under the second element, the property is not necessary for an effective
reorganization. Although the Debtor attempted to refinance the obligation prior to the filing
of the bankruptcy, Debtor was unable to do so.

Neither the Debtor nor its parent

corporation has been able to come up with any source to payoff RLS. With the Debtor
transferring all sources of funds and revenue to the parent corporation, there is nothing in
this bankruptcy to satisfy the obligation owing RLS. There can be no likely reorganization.
3.

RLS is Entitled to Relief from the Stay Under Section 362(d)(4). Section

362(d)(4) of the Bankruptcy Code provides in relevant part that “on request of a party in
interest and after notice and a hearing, the court shall grant relief from the stay … with
respect to a stay of an act against real property under subsection (a), by a creditor whose
claim is secured by an interest in such real property, if the court finds that the filing of the
petition was part of a scheme to delay, hinder, or defraud creditors that involved either—(A)
transfer of all or part ownership of, or other interest in, such real property without the
consent of the secured creditor or court approval; or (B) multiple bankruptcy filings affecting
such real property.” The Debtor’s transfer of all income and revenue sources to the parent
corporation constitutes a transfer of a significant portion of the real property. Since it is the
only thing from the real property that generates revenue, transfer of that right without
permission of RLS has thwarted the foreclosure of RLS and continues to hinder, delay and
prevent RLS from realizing its security.
4.

RLS is Entitled to an order prohibiting the debtor form using income derived

from the property pledged by the debtor Under Section 363(c). Section 363(c)(2) of the
Bankruptcy Code provides in relevant part that “The Trustee may not use, sell, or lease
cash collateral ...unless each entity that has an interest in such cash collateral consents..
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The Debtor completed construction of a business building which the debtor has been using
to generate income which the debtor or the Debtor’s parent corporation is using without the
consent of RLS and without permission of this court following notice and a hearing.
5.

Waiver of 14-Day Stay Period Under Rule 4001(a)(3). Rule 4001(a)(3) of the

Federal Rules of Bankruptcy Procedure provides: “An order granting a motion for relief
from an automatic stay made in accordance with Rule 4001(a)(1) is stayed until the
expiration of 14 days after the entry of the order, unless the court orders otherwise.”
Debtor borrowed money from RLS to construct a building and repay with permanent longterm financing. Rather than payoff the debt, a bankruptcy was filed and the revenue
source diverted to another entity without the permission of RLS and outside the control of
RLS. Immediate access to RLS’s collateral is warranted.
WHEREFORE, for the reasons set forth herein, RLS requests that the Court enter
an order granting RLS relief from the automatic stay to pursue its rights and remedies
under the Loan Documents and applicable state law, and for waiver of the 14-day stay
period.
DATED October 4, 2018.
TERRY JESSOP & BITNER
Attorneys for RLS Capital, Inc. an Arizona
Corporation

By:

/s/ Richard C. Terry
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CERTIFICATE OF SERVICE
I, Richard C. Terry, attorney for RLS Capital, Inc., an Arizona Corporation, hereby
certify that on October 4, 2018, I served a copy of the foregoing Motion for Relief from the
Automatic Stay upon the following by first class mail, postage prepaid; or by filing this
pleading electronically as an ECF registered attorney of the United States District Court,
I caused the same to be served via ECF.
The Falls of Littleton, LLC (Via U.S. Mail)
9067 South 1300 West
Suite 301
West Jordan, UT 84088-5582
Elaine A. Monson (Via ECF)
Ray Quinney & Nebeker
36 South State Street,14th Floor
P.O. Box 45385
Salt Lake City, UT 84145-0385

Laurie A. Cayton, (Via ECF)
United States Trustee
Washington Federal Bank Building
405 South Main Street, Suite 300
Salt Lake City, UT 84111-3402
United States Trustee (Via ECF)
Washington Federal Bank Building
405 South Main Street, Suite 300
Salt Lake City, UT 84111-3402

/s/ Richard C. Terry
I:\5\5158\1\Falls - Littleton\Motion for Relief.wpd
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